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Case: CV-2012-0002818 Current Judge: Benjamin R. Simpson
North Idaho Building Contractors Association, etal. vs. City of Hayden

North Idaho Building Contractors Association, Termac Construction Inc, John 1-50 Does vs. City of Hayden
Date

Code

User

4/12/2012

NCOC

HUFFMAN
HUFFMAN

Judge
New Case Filed - Other Claims

John T. Mitchell

Filing: A - All initial civil case filings of any type
John T. Mitchell
not listed in categories 8-H, or the other A listings
below Paid by: Risch Pisca PLLC Receipt
number: 0015951 Dated: 4/12/2012 Amount:
$88.00 (Check) For: North Idaho Building
Contractors Association (plaintiff)

SREED

Summons Issued - City of Hayden

John T. Mitchell

VIGIL

Affidavit Of Service (VR 04/13/12)

John T. Mitchell

4/25/2012

SUMI
AFSV
NOAP

CLEVELAND

Notice Of Appearance - Christopher H. Meyer
OBO The City of Hayden

John T. Mitchell

4/26/2012

STIP

CLEVELAND

Stipulation for Extension of Time to File
Responsive Pleading

John T. Mitchell

4/30/2012

ORDR

CLAUSEN

Order RE: Stipulation for Extension of Time to
File Responsive Pleading

John T. Mitchell

5/1/2012

MNDQ

SREED

Motion To Disqualify Judge John T. Mitchell

John T. Mitchell

ORDR

CLAUSEN

Order on Disqualification of Judge Mitchell

John T. Mitchell

DISA

CLAUSEN
CLAUSEN

Disqualification Of Judge Mitchell- Automatic

John T. Mitchell

Order Assigning Judge On Voluntary
Disqualification - Benjamin R. Simpson

Benjamin R. Simpson

4/16/2012

5/8/2012
5/10/2012

MOTN
ORDR

CRUMPACKER Motion for Disqualification (Charles Hosack)
LARSEN
Order On Disqualification--Judge Hosack As

Benjamin R. Simpson
Benjamin R. Simpson

Alternate Judge

DISA

CLAUSEN

Disqualification Of Judge Hosack - Automatic as Charles W. Hosack
Alternate Judge

5/25/2012

STIP

VIGIL

Stipulation for Extension of Time to File First
Amended Complaint

Benjamin R. Simpson

6/4/2012

COMP
ORDR

ZOOK
LARSEN

AMENDED Complaint Filed

Benjamin R. Simpson

MCCOY

Filing: 11 - Initial Appearance by persons other
Benjamin R. Simpson
than the plaintiff or petitioner Paid by: City of
Hayden (defendant) Receipt number: 0026736
Dated: 6/27/2012 Amount: $.00 (Cash) For: City
of Hayden (defendant)

MCCOY
LARSEN
DEGLMAN

Answer - Christopher Meyer 080 City of Hayden Benjamin R. Simpson

r/12/2012

ANSW
ORDR
MISC

'/23/2012

HRSC
HRSC

5/11/2012

5/27/2012

5/28/2012

Order Re: Stipulation For Extension Of Time To Benjamin R. Simpson
File First Amended Complaint

Scheduling Order And Forms Issued

Benjamin R. Simpson

Joint Submission of Scheduling Form- John
Jameson & Christopher Meyer

Benjamin R. Simpson

LARSEN

Hearing Scheduled (Pre-Trial Conference
06/13/2013 08:00 AM)

Benjamin R. Simpson

LARSEN

Hearing Scheduled (Court Trial Scheduled
06/17/2013D~~R~M.'~n3~6~Jrial

Benjamin R. Simpson
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Date

Code

User

Judge

LARSEN

Notice of Pretrial Conference/Trial

Benjamin R. Simpson

NOTC

LARSEN

Trial Notice

Benjamin R. Simpson

PTOR

LARSEN

Scheduling Order, Notice Of Trial Setting And
Initial Pre-Trial Order

Benjamin R. Simpson

MNSJ

BAXLEY

City's Motion For Summary Judgment

Benjamin R. Simpson

BRIE

BAXLEY

City's Opening Brief In Support Of Motion For
Summary Judgment

Benjamin R. Simpson

AFFD

BAXLEY

First Affidavit Of Stefan Chatwin

Benjamin R. Simpson

FILE

BAXLEY

******************New File #2
Created*****************

Benjamin R. Simpson

AFFD

BAXLEY

First Affidavit Of Christopher H Meyer

Benjamin R. Simpson

10/18/2012

HRSC

LARSEN

Hearing Scheduled (Motion for Summary
Benjamin R. Simpson
Judgment 12/20/2012 03:00 PM) Meyer-1 hour

10/22/2012

NOHG

CRUMPACKER Notice Of Hearing

Benjamin R. Simpson

NTSV

CRUMPACKER Notice Of Service

Benjamin R. Simpson

11/21/2012

NTSV

MCKEON

Notice Of Service Of Plaintiffs' First Set Of
Benjamin R. Simpson
Interrogatories And Requests For Production To
Defendant

12/3/2012

AFFD

MCKEON

Affidavit Of John R. Jameson In Support Of
Motion To Vacate Summary Judgment Hearing

Benjamin R. Simpson

MOTN

MCKEON

Motion To Vacate Summary Judgment Hearing

Benjamin R. Simpson

MEMO

MCKEON

Memorandum In Support Of Motion To Vacate
Summary Judgment Heraing

Benjamin R. Simpson

AFFD

MCKEON

Affidavit Of John R. Jameson In Support Of
Motion To Vacate Summary Judgment Hearing

Benjamin R. Simpson

AFFD

BAXLEY

Second Affidavit Of Christopher H Meyer

Benjamin R. Simpson

FILE

HUFFMAN

New File ***************** 3

Benjamin R. Simpson

7/23/2012

10/15/2012

12/5/2012

***************************

FILE

HUFFMAN

New File***************** 4 EXPANDO

Benjamin R. Simpson

**************

12/6/2012

MISC

HUFFMAN

Plaintiffs' Response To Defendant's Motion For
Summary Judgment

Benjamin R. Simpson

AFFD

HUFFMAN

Affidavit Of John R Jameson In Support Of
Response To Defendant's Motion For Summary
Judgment

Benjamin R. Simpson

MOTN

MCKEON

City's Motion For Protective Order Staying
Discovery

Benjamin R. Simpson

MISC

MCKEON

City's Combined Brief In Support Of Motion For
Protective Order Staying Discovery And In
Opposition To Motion To Vacate Summary
Judgment Hearing

Benjamin R. Simpson

MISC

MCKEON

Second Affidavit Of Stefan Chatwin

Benjamin R. Simpson
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12/10/2012

HRSC

LARSEN

Hearing Scheduled (Motion 12/13/2012 08:00
AM) John Jamison-30 min-motion to vacate
motion for summary judgment

Benjamin R. Simpson

DEGLMAN

Motion for Order Shortening Time

Benjamin R. Simpson

12/11/2012

MOTN
NOHG
MISC

BAXLEY

Notice Of Hearing (12/13/12 at 8:00 am)

Benjamin R. Simpson

DEGLMAN

City's Reply Brief in Support of Motion for
Summary Judgment

Benjamin R. Simpson

AFFD

CRUMPACKER Affidavit of Barbara Bradley in Support of Motion Benjamin R. Simpson

12/12/2012

to Vacate Summary Judgment Hearing
AFFD

CRUMPACKER Second Affidavit of John R Jameson in Support

Benjamin R. Simpson

of Motion to Vacate Summary Judgment Hearing

MEMS

CRUMPACKER Reply Memorandum In Support Of Motion to

Benjamin R. Simpson

Vacate Summary Judgment Hearing
12/13/2012

12/17/2012

GRNT

LARSEN

Hearing result for Motion scheduled on
12/13/2012 08:00 AM: Motion Granted John
Jamison-30 min-motion to vacate motion for
summary judgment

Benjamin R. Simpson

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

Benjamin R. Simpson

HRVC

LARSEN

Hearing result for Motion for Summary Judgment Benjamin R. Simpson
scheduled on 12/20/2012 03:00 PM: Hearing
Vacated Meyer-1 hour

ORDR

LARSEN

Order To Vacate Motion For Summary Judgment Benjamin R. Simpson
Hearing

PLWL

Plaintiffs' Expert Witness Disclosure

Benjamin R. Simpson

Letter From Martin Hendrickson Re Motion to
Vacate Summary Judgment Hearing

Benjamin R. Simpson

12/18/2012

LETR

BAXLEY
LARSEN

12/27/2012

HRSC

LARSEN

Benjamin R. Simpson
Hearing Scheduled (Motion for Summary
Judgment 03/19/2013 03:00 PM) Chris Meyer-1
hour
Benjamin R. Simpson

Notice Of Transcript Lodged

Benjamin R. Simpson

1/11/2013

NTSD

Notice Of Service Of Discovery

Benjamin R. Simpson

1/17/2013

HRSC

CRUMPACKER
MCKEON
MCKEON
ROHRBACH

Notice Of Hearing

1/2/2013

NOHG
NOTC

MOTN
MEMS

BAXLEY
BAXLEY

DFWL

BAXLEY

NOTC

CRUMPACKER Amended Notice of Transcript Lodged

1/18/2013
'/22/2013

North Idaho Bldg v City Of Hayden

Benjamin R. Simpson
Hearing Scheduled (Motion 03/12/2013 03:00
PM) Motions - 30 min - Chris Meyer to appear by
phone.
Benjamin R. Simpson
City's Motion To Exclude Expert Witnesses
City's Memorandum In Support Of Motion To
Exclude Expert Witnesses

Benjamin R. Simpson

Defendant's Disclosure Of Expert Witnesses

Benjamin R. Simpson
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Date

Code

User

1/23/2013

STIP

ZOOK

Stipulation to Allow Counsel to Appear
Telephojnically

Benjamin R. Simpson

1/28/2013

ORDR

LARSEN

Order Granting Stipulation To Allow Counsel To
Appear Telephonically

Benjamin R. Simpson

2/26/2013

NOHG

BAXLEY

Notice Of Hearing (03/12/13 at 3:00 pm)

Benjamin R. Simpson

3/5/2013

PRSD

MCKEON

Plaintiff's' Response In Opposition To Motion To
Exclude Expert Witnesses

Benjamin R. Simpson

NOTC

MCKEON

Notice Of Withdraw And Substitution Of Brief

Benjamin R. Simpson

AFFD

MCKEON

Second Affidavit Of John R. Jameson In Support Benjamin R. Simpson
Of Response To Defendant's Motion For
Summary Judgment

PRSD

MCKEON

Plaintiff's' Response To Defendant's Motion For
Summary Judgment

AFFD

CRUMPACKER Third Affidavit of Christopher H Meyer

DBRF

CRUMPACKER City's Reply Brief in Support of Motion to Exclude Benjamin R. Simpson

3/8/2013

Judge

Benjamin R. Simpson
Benjamin R. Simpson

Expert Witnesses
3/11/2013

FILE

BAXLEY

*****************New File #5
Created********************

Benjamin R. Simpson

3/12/2013

HRHD

LARSEN

Hearing result for Motion scheduled on
03/12/2013 03:00 PM: Hearing Held Motions 30 min - Martin Hendrickson to appear
telephonically--208-388-1246

Benjamin R. Simpson

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

Benjamin R. Simpson

AFFD

CRUMPACKER First Affidavit of Martin C Hendrickson

MISC

CLEVELAND

3/18/2013

NTSV

CRUMPACKER Notice Of Service

3/19/2013

HRHD

LARSEN

Hearing result for Motion for Summary Judgment Benjamin R. Simpson
scheduled on 03/19/2013 03:00 PM: Hearing
Held Chris Meyer-1 hour

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

4/5/2013

ORDR

LARSEN

Benjamin R. Simpson
Memorandum Decision And Order Granting In
Part And Denying In Part Defendant's Motion For
Summary Judgment

4/22/2013

LETR

LARSEN

Letter From Christopher Meyer And Jason Risch Benjamin R. Simpson
Re: Alternate Dispute Resolution

5/16/2013

AFFD

MCKEON

First Affidavit Of Donna L. Phillips

Benjamin R. Simpson

Stipulatio"ob9<¥1~~ l1~013

Benjamin R. S i ~3

5/29/2013

NoRJ~faho Bldg v b(}~den

Benjamin R. Simpson

City's Reply to Builders' Substituted Response on Benjamin R. Simpson
Motion for Summary Judgment
Benjamin R. Simpson

Benjamin R. Simpson
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Date

Code

User

6/4/2013

ORDR

LARSEN

Order To Vacate Trial

Benjamin R. Simpson

HRVC

LARSEN

Hearing result for Pre-Trial Conference
scheduled on 06/13/2013 08:00 AM: Hearing
Vacated

Benjamin R. Simpson

HRVC

LARSEN

Hearing result for Court Trial Scheduled
scheduled on 06/17/2013 09:00 AM: Hearing
Vacated 5 day trial

Benjamin R. Simpson

6/28/2013

STIP

CLEVELAND

Stipulation Regarding Accounting Issues

Benjamin R. Simpson

7/2/2013

ORDR

LARSEN

Order Granting Summary Judgment

Benjamin R. Simpson

JDMT

LARSEN

Judgment

Benjamin R. Simpson

CVDI

LARSEN

Civil Disposition entered for: City of Hayden,
Defendant; North Idaho Building Contractors
Association, Plaintiff. Filing date: 7/2/2013

Benjamin R. Simpson

FJDE

LARSEN

Final Judgement, Order Or Decree Entered

Benjamin R. Simpson

STAT

LARSEN

Case status changed: Closed

Benjamin R. Simpson

AFFD

CRUMPACKER Fourth Affidavit of Christopher H Meyer

Benjamin R. Simpson

AFFD

CRUMPACKER Second Affidavit of Martin C Hendrickson

Benjamin R. Simpson

AFFD

CRUMPACKER Affidavit of Nancy Stricklin

Benjamin R. Simpson

MCAF

CRUMPACKER City's Memorandum Of Costs And Attorney Fees Benjamin R. Simpson

7/16/2013

Judge

with Supporting Statement
7/30/2013

HRSC

LARSEN

AFFD

CRUMPACKER Affidavit of John R Jameson in Support of Motion Benjamin R. Simpson

Hearing Scheduled (Motion 09/10/2013 03:00
PM) James Risch 30 min-disallow attorney fees
and costs

Benjamin R. Simpson

to Deny Costs & Fees

MOTN

CRUMPACKER Motion & Memorandum to Deny Defendants

Benjamin R. Simpson

Reequest for Costs & Attorney Fees
8/8/2013

NOHG

BAXLEY

Notice Of Hearing (09/10/13 at 3:00 pm)

Benjamin R. Simpson

8/12/2013

APDC

LEU

Appeal Filed In District Court

Benjamin R. Simpson

LEU

Filing: L4-Appeal, Civil appeal or cross-appeal
to Supreme Court Paid by: Risch, James E.
(attorney for North Idaho Building Contractors
Association) Receipt number: 0033497 Dated:
8/12/2013 Amount $109.00 (Check) For: North
Idaho Building Contractors Association (plaintiff)

Benjamin R. Simpson

BNDC

LEU

Bond Posted - Cash (Receipt 33499 Dated
8/12/2013 for 100.00)

Benjamin R. Simpson

BNDC

LEU

Bond Posted - Cash (Receipt 33506 Dated
8/12/2013 for 201.50)

Benjamin R. Simpson

3/21/2013

ORDR

LEU

Order Remanding To District Court For Final
Judgment

Benjamin R. Simpson

3/29/2013

JDMT

LARSEN

Final Judgment

Benjamin R. Simpson
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8/29/2013

CVDI

LARSEN

Civil Disposition entered for: City of Hayden,
Defendant; North Idaho Building Contractors
Association, Plaintiff. Filing date: 8/29/2013

Benjamin R. Simpson

FJDE

Final Judgement, Order Or Decree Entered

Benjamin R. Simpson

STAT

LARSEN
LARSEN

Case status changed: closed pending clerk
action

Benjamin R. Simpson

9/3/2013

DBRF

CRUMPACKER

City's Response Brief in Opposition tyo Buyilders Benjamin R. Simpson
Motion to Deny Citys Request for Costs &
Attorneys Fees

9/6/2013

PBRF

CRUMPACKER

Reply Brief in support of Motion to Deny
Defendants Request for Costs & Attorney Fees

Benjamin R. Simpson

9/10/2013

HRHD

LARSEN

Hearing result for Motion scheduled on
09/10/2013 03:00 PM: Hearing Held James
Risch 30 min-disallow attorney fees and costs

Benjamin R. Simpson

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

Benjamin R. Simpson

9/11/2013

ORDR

LARSEN

Memorandum Decision And Order Granting In
Part And Denying In Part Plaintiffs Motion To
Deny Defendant's Requests For Costs And
Attorney Fees

Benjamin R. Simpson

10/3/2013

JDMT

LARSEN

Amended Final Judgment

Benjamin R. Simpson

10/8/2013

STJD

BAXLEY

Satisfaction Of Judgment

Benjamin R. Simpson

10/21/2013

BNDC

LEU

Bond Posted - Cash (Receipt 43492 Dated
10/21/2013 for 634.80)

Benjamin R. Simpson

10/23/2013

BNDV

LEU

Bond Converted (Transaction number 2182 dated Benjamin R. Simpson
10/23/2013 amount 100.00)

BNDV

LEU

Bond Converted (Transaction number 2183 dated Benjamin R. Simpson
10/23/2013 amount 634.80)

MCCOY

Filing: L4 - Appeal, Civil appeal or cross-appeal Benjamin R. Simpson
to Supreme Court Paid by: Meyer, Christopher
H (attorney for City of Hayden} Receipt number:
0044181 Dated: 10/25/2013 Amount: $109.00
(Check) For: City of Hayden (defendant)

NOTC

MCCOY

Notice of Appeal and Cross-Appeal - Christopher Benjamin R. Simpson
Meyer OBO City of Hayden

BNDC

MCCOY

Bond Posted - Cash (Receipt 44182 Dated
10/25/2013 for 100.00)

Benjamin R. Simpson

BNDC

MCCOY

Bond Posted - Cash (Receipt 44186 Dated
10/25/2013 for 110.50)

Benjamin R. Simpson

10/30/2013

NLTR

LEU

Notice of Lodging Transcript (63 pages)

Benjamin R. Simpson

11/4/2013

NOTC
BNDV

LEU

Amended Notice Of Appeal And Cross-Appeal

Benjamin R. Simpson

MITCHELL

Bond Converted (Transaction number 2323 dated Benjamin R. Simpson

10/25/2013

11/6/2013
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12/11/2013

BNDV

LEU

Bond Converted (Transaction number 2513 dated Benjamin R. Simpson
12/11/2013 amount 110.50)

12/18/2013

NLTR

LEU

Notice of Lodging Transcript

Benjamin R. Simpson
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

NORTH IDAHO BUILDING
CONTRACTORS ASSOCIATION, on
behalf of themselves and all others
similarly situated,

)

~

CITY OF HAYDEN, an Idaho
municipality,
Defendant.
NOW,

the

COMPLAINT

)
)
)
)
)
)
)

vs.

COMES

C, V JJ-d.½'I ~

)

)
Plaintift:

CaseNo.

Plaintiff above-named,

NORTH

IDAHO

BUILDING

CONTRACTORS ASSOCIATION, and for cause of action against the Defendant, CITY OF
HAYDEN, complains and alleges as follows:

I.
Plaintiff, North Idaho Building Contractors Association ("NIBCA"), is a non-profit
corporation in good standing doing business in the state of Idaho. NIBCA is a trade association
consisting of members in and around the City of Hayden. The purpose of NIBCA is to foster
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trade and commerce of the residential and commercial housing industry and to advance the civic,
commercial and industrial interests of the association members within the territory covered by the
association.
II.
The Defendant, the City of Hayden, is a municipality incorporated in the state ofldaho and
administered pursuant to Idaho Code§ 50~101 et seq.
III.
Members of NIBCA routinely do business in the City of Hayden, and in order to obtain
construction pennits have been forced to pay sewer system capacity or capitalization fees to the
City of Hayden.

GENERAL ALLEGATIONS
IV.
The City of Hayden requires builders and/or developers to pay various "Sewage
Capitalization Fees" in order to obtain a building permit for the construction of any new residential
or commercial building.

V.
In recent years, the City of Hayden has dramatically increased these Capitalization Fees.

VI.
Members of NIBCA, being greatly concerned about the impact and chilling effect the
Capitalization Fees have on the construction industry, pointed out the legal deficiencies of these
fees and attempted to work with the City of Hayden to discuss and resolve its members' concerns.

VII.
Specifically, NIBCA wrote to the City of Hayden pointing out the strong precedent under
COMPLAINT -·2
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Idaho Law that Capitalization Fees are not to be used primarily for revenue raising purposes, or for
future expansion of the City's sewer system, but rather can be used only for operation and
maintenance of the system.
VIII.
Through substantial communications with the City of Hayden, NIBCA learned that the
City had based its Capitalization Fee in an amount calculated to pay for a number of proposed
capital expansion projects that were clearly designed to increase the capacity of the system.
IX.

The City of Hayden's Capitalization Fees have never been approved by an ordinance,
resolution or any other formal or public procedure.

X
NIBCA has obtained City accounting records that detail the collection and use of the
Capitalization Fees. The records identified nearly 20 capital projects tied to sewage system
expansion from 2005 to 2011.
XI.

The City of Hayden's records further indicate that significant funds are at stake, a
staggering $10,614,410.70 has been spent or budgeted for sewer system expansion projects from
2005 through 2014, all of which was, or is to be, financed through sewage capitalization fees.
XII.
Many, if not all, of the projects are for the expansion of the sewage system, rather than for
repair or maintenance of the existing system.
XIII.
Fees collected to raise revenue are not considered fees by Idaho common law, rather they
COMPLAINT - 3
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have been held to be unlawful taxes.

COUNTI
UNCONSTITUTIONAL TAKING
XIV.

The Fifth Amendment of the United States Constitution, as applied to the states under the
Fourteenth Amendment, prevents the taking of private property without due process of law or
without just compensation.

xv.
Idaho Constitution Article I § 14 incorporates the Fifth Amendment of the United States
Constitution.
XVI.
Under 42 U.S.C. § 1983, a person deprived of their rights under the color of any act,
statute, ordinance, regulation, custom or usage of any public entity is entitled to redress at law or in
equity.
XVII.
The City of Hayden's exaction of the Capitalization Fee was unlawful as the city had no
authority to charge the tax or fee as enumerated in the counts stated below and therefore has
resulted in the taking of private property of members ofNIBCA by a governmental agency which
is vested with the power of eminent domain.
XVIII.
The Capitalization Fee imposed upon members of NIBCA by the City of Hayden
constitutes an inverse taking of the members' private property without ascertainment and payment
of just compensation under both the Idaho and United States Constitutions.
COMPLAINT - 4
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XIX.

On behalf of its members. NIBCA is entitled to an order that the City of Hayden's
Capitalization Fee policies have resulted in a violation of their Constitutional rights, by the taking
of private property without the due process of law.

XX.
Members of NIBCA have suffered injury caused by the City of Hayden charging an
unlawful fee and seek compensation for damages in an amount which will be proven at trial, which
in any event is in excess of$25,000.

COUNT II- DECLARATORY ACTION:
VIOLATION OF TAXING LIMITATIONS OF THE IDAHO CONSTITUTION
XXI.

All previous allegations are restated and incorporated herein by reference.
XXII.

Pursuant to the allegations herein the sewer capitalization fee is not a fee but a disguised
tax.

XXIII.
Pursuant to Article VII§ 6 of the Constitution of the State ofldaho, the City of Hayden's
power to tax is limited to grants of authority given it by the Idaho Legislature.
XXIV.

The Idaho Legislature has not granted the City of Hayden, or any Idaho municipal
corporation, the authority to impose a sewer capitalization tax on builders and/or developers.
XXV.
The City of Hayden's sewer capitalization tax exceeds those Constitutional and
COMPLAINT - 5
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legislative grants of authority. The City of Hayden has no authority to enact the sewer
capitalization tax.

XXVI.
Any tax not authorized under Idaho law is void and unenforceable.

XXVII.
In addition, the City of Hayden's sewer capitalization tax is offensive of Article VII § 5
of the Constitution of the State of Idaho which requires all taxes be uniform upon the same class
of subjects within the territorial limits, of the authority levying the tax.

XXVIIl.
A legal controversy exists between the City of Hayden and NIBCA regarding the
collection of Capitalization Fees from the association's members.

XXIX.
NIBCA is an interested party entitled to obtain a declaration of rights, status or other legal
relations pursuant to Idaho Code § 10-1202.

XXX.
NIBCA and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, is in violation ofldaho's
Constitution with regard to taxing and regulatory authority and therefore void.

XXXI.
Members of NIBCA have suffered injury caused by the City of Hayden charging an
unlawful fee and seek compensation for damages in an amount which will be proven at trial, which
in any event is in excess of$25,000.

COUNT III - DECLARATORY ACTION:
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VIOLATION OF POLICE POWER LIMITATIONS
OF THE IDAHO CONSTITUTION

XXXII.
All previous allegations are restated and incorporated herein by reference.

XXXIII.
The City of Hayden's authority to collect fees, including Capitalization Fees, is limited in
part to the police powers found under Constitution of the State of Idaho Article XII § 2. In order
for the City of Hayden to collect a fee pursuant to its police powers, there must be a proportionate
nexus between the fees and their regulated use. Such fees must be rationally related to the cost of
enforcing the regulation and cannot be assessed purely as a revenue raising scheme.

XXXIV.
The revenue collected from the City of Hayden's Capitalization Fee bears no necessary
relationship to the regulation of maintaining its sewage systems, but rather is to generate funds for
the non-regulatory function of expanding sewage system capacity.

XXXV.
The City of Hayden's Capitalization Fee policies are beyond the scope allowed under the
Idaho Constitution, including but not limited to the following:
a

By its own admission, the City of Hayden has been and continues to utilize the
Capitalization Fees for sewage system capital projects that expand the system's capacity.

b. Neither the calculations of nor the use of the Capitalization Fees are based on the
maintenance, repair or replacement of the existing sewage system.
c. There is weak or woeful lack of accounting for the Capitalization Fees, which are utilized
as general revenues for capital expansion projects or for other purposes on an "ad hoc"
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basis.
XXXVI.
A legal controversy exists between the City of Hayden and NIBCA regarding the
collection of Capitalization Fees from the association's members.

XXXVII.
NIBCA is an interested party entitled to obtain a declaration of rights, status or other legal
relations pursuant to Idaho Code § I 0-1202.

XXXVIII.
NIBCA and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, is in violation ofldaho's
Constitution with regard to taxing and regulatory authority and therefore void.

XXXIX.
Members of NIBCA have suffered injury caused by the City of Hayden charging an
unlawful fee and seek compensation for damages in an amount which will be proven at trial, which

in any event is in excess of $25,000.
COUNT IV - DECLARATORY ACTION:
FAILURE TO CHARGE A REASONABLE "EQillTY BUY-IN" FEE
XL.
All previous allegations are restated and incorporated herein by reference.
XLI.
Pursuant to Idaho law, a city managing public works shall do so in the most efficient
manner consistent with sound economic and public advantage, to the end that the services of such
works be furnished at the lowest possible cost and shall not be a source of revenue.
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XLII.
The City of Hayden is charging arbitrarily imposed fees, which are not based on the cost to
support the existing public sewage system and the operating costs thereof.
XLIII.
The City of Hayden's Capitalization Fee is not based on the value of the existing system,
but rather is based on the projected costs of expanding the system to accommodate future system
users.
XLIV.
The Capitalization Fee charged by the City of Hayden is arbitrary and unreasonable in that
it is not based on the existing sewer system capacity to be utilized by a new user but is a source of
revenue to the City.
XLV.

A legal controversy exists between the City of Hayden and NIBCA regarding the
collection of Capitalization Fees from the association's members.
XLVI.

NIBCA is an interested party entitled to obtain a declaration of rights, status or other legal
relations pursuant to Idaho Code § l 0-1202.
XLVII.
NIBCA and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, is in violation ofldaho's
Constitution with regard to taxing and regulatory authority and therefore void.
XLVIII.

Members of NIBCA have suffered injury caused by the City of Hayden charging an
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unlawful fee and seek compensation for damages in an amount which will be proven at trial, which
in any event is in excess of$25,000.

COUNT V - DECLARATORY ACTION:
FAILURE TO FOLLOW BONDING PROCEDURES

XLIX.
All previous allegations are restated and incorporated herein by reference.

L.
Pursuant to the Constitution of the state of Idaho, Article VIII § 3, municipalities are
prevented from incurring debt without first securing a two-thirds vote of the electorate. This
includes expenditures for capital improvements, which is defined as the purchase of new
equipment or facilities with a useful life of 10 or more years.
LI.

In implementing procedures consistent with Article vm § 3, the Idaho legislature enacted
special bonding procedures for sewer system capitalization projects in Idaho Code § 50-1026 et
seq. Idaho Code § 50-1028 prohibits municipalities from constructing projects primarily as a
source of revenue to the city.
LIi.
Idaho Code § 50-1030 through § 50-1033 limits the collection of fees to maintenance,
repair and replacement of the system, and not for expansion of the system.
LIII.
The City of Hayden has violated these bonding requirements set forth under the Idaho
Constitution and Idaho Code, by performing the following acts:
a. Incurring debt by engaging in a number of capital expansion projects without first
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obtaining a two-thirds vote of the electorate.
b. Improperly utilizing Capitalization Fees to provide a source of revenue to the City.
c. Utilizing Capitalization Fees and user fees to pay for capital expansion projects without
first obtaining a two-thirds vote of the electorate.
d. Utilizing Capitalization Fees for projects that expand the system.
LIV.
A legal controversy exists between the City of Hayden and NIBCA, including NIBCA's
members paying the City's Capitalization Fees.

LV.
NIBCA is an interested person entitled to obtain a declaration of rights, status or other legal
relations pursuant to Idaho Code§ 10-1202.

LVI.
NIBCA and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, and as currently
constituted, is in violation of Idaho's Constitution and Idaho Code with regard to the bonding
requirements.

LVII.
Members of NIBCA have suffered injury caused by the City of Hayden charging an
unlawful fee and seek compensation for damages in an amount which will be proven at trial, which
in any event is in excess of $25,000.

COUNT VI-DECLARATORY ACTION:
FAILURE TO FOLLOW THE IDAHO DEVELOPMENT IMPACT FEE ACT
LVIII.
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All previous allegations are restated and incorporated herein by reference.

LIX.
Pursuant to Idaho Code§ 67-8201 et seq., municipalities are required to follow minimum
standards for the adoptiqn of a fee that requires new users ofpublic facilities to pay a proportionate
share of the cost of new public facilities needed to serve new growth and development. This
includes a collection of fees for capital improvements, meaning improvements which increase the
capacity of public facilities with a useful life of 10 or more years.
LX.
Minimum standards and requirements for development impact fee ordinances are
enumerated in Idaho Code § 67-8204 et. seq. In particular, development impact fees must be
based on actual system improvement costs or reasonable estimates of such costs and must be based
on a municipal ordinance.
LXI.
The City of Hayden has violated the requirements enumerated in the Idaho Development
Impact Fee Act, including but not limited to the following:

a. Charging a fee to pay for capital improvements without adopting an appropriate impact fee
ordinance.
b. Charging a fee not calculated on the basis of levels of service for public facilities or
attributable to the capacity demands generated by the new development.
c. Charging a fee without encouraging public input by holding at least one public hearing.
d. Charging a fee without adopting or implementing a capital improvement plan.
e. Charging a fee without assembling an impact fee advisory committee.
LXII.
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A legal controversy exists between the City of Hayden and NIBCA, including association
members paying the City's Capitalization Fees.

LXIII.
NIBCA is an interested person entitled to obtain a declaration ofrights, status or other legal
relations pursuant to Idaho Code § 10-1202.
LXIV.
NIBCA and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, and as currently
constituted, is in violation of the Idaho Development Impact Fee Act.

LXV.
Members of NIBCA have suffered injury caused by the City of Hayden charging an
unlawful fee and seek compensation for damages in an amount which will be proven at trial, which
in any event is in excess of $25,000.

COUNT VII
WRIT OF PROHIBITION
LXVI.
By enacting the sewer capitalization fee, the City of Hayden acted in excess of its
jurisdiction and outside the authority conferred by law. Plaintiffs are entitled to equitable relief
through a writ of prohibition precluding the City of Hayden. from collecting the sewer
capitalization fees pursuant to Idaho Code§ 7-401 et. seq.

LXVII.
Plaintiffs have no plain, speedy or adequate remedy of law.

COUNT VIII
CLASS ACTION ALLEGATIONS
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LXVIII.

Plaintiffs bring and prosecute this action pursuant to Rule 23 of the Idaho Rules of Civil
Procedure as a class action for themselves and as representatives of and for and on behalf of all
other persons similarly situated, being all those persons acquiring a building permit from the
City of Hayden and required to pay the unlawful sewer capitalization fee referenced herein.
LXIX.

Plaintiffs and the class members meet the necessary prerequisites for class-based relief
pursuant to IRCP 23.
LXX.

The class is so numerous that joinder of all members is impracticable, and there are
questions of law or fact common to the class, and the claims of the NIBCA are typical of the
claims of the class, and the representative parties will fairly and adequately protect the interests
of the class.
LXXI.

The prosecution of separate actions by individual members of the class would create a
risk of inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct by the City of Hayden, or
adjudications with respect to individual members of the class which would as a practical matter
be dispositive of the interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests.

LXXII.
The City of Hayden has acted or refused to act on grounds generally applicable to the
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class, thereby making appropriate final injunctive relief or corresponding declaratory relief with
respect to the class as a whole.

LXXIII.
The questions of law or fact common to the members of the class predominate over any
questions affecting only individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy.

LXXIV.
The City ofHayden should be required to deposit all monies collected from the unlawful
fee and illegal tax into a common fund and all members of the class should be allowed to
petition the fund for a recovery of their damages.
LXXV.
Attorney fees should be awarded from this fund, so as the members of the fund will not
be unjustly enriched, and the City of Hayden, should be required to reimburse the fund for any
such awarded attorney fees based upon the allegations contained herein so as not to further harm
the class.

ATTORNEYS FEES
As a result of Defendants actions, NIBCA was required to retain the services of Risch

Pisca, PLLC and initiate this action, all of which cased damaged to NIBCA, and as such NIBCA is
entitled to recover reasonable attorneys' fees pursuant to I.C. § 12-117, § 58-1105, 42 U.S.C. §
1983 and any other applicable statute or rule.

WHEREFORE, Plaintiff prays for a judgment against the Defendant as follows:
1. That the Court declare the City of Hayden's Sewer Capitalization Fee to be a
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violation of the Idaho Constitution as an unauthorized tax.
2. That the Court declare the City of Hayden's Sewer Capitalization Fee to be void as
it was improperly and illegally enacted, collected and/or expended due to:
i. the City exceeding it police powers enumerated in the Idaho Constitution
and/or;
11.

the City's violation of its legal duty to charge a reasonable equity buy in
and/or;

iii. the City's failure to follow the bonding procedures required by the Idaho
Constitution and Idaho Code 50-1028 et. seq.
iv. the City's failure to follow the Idaho Development Impact Fee Act.
3. That the Court declare the City of Hayden's Capitalization Fee policies to be a

violation of the United States Constitution and the Idaho Constitution as an illegal
taking of private property without just compensation or the due process of law.
4. That NffiCA be granted a Writ of Prohibition precluding the City of Hayden from

collecting the Sewer Capitalization Fee.
5. That a determination be made of the precise amount of Capitalization Fees that

have been improperly collected and utilized.
6. That all Capitalization Fees that have been improperly collected and utilized be
refunded.
7. For the Court to declare that this action can proceed as a class action as requested

herein.
8. For any interest on damages this Court finds applicable.
9. For costs incurred by the Plaintiff in this action.
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10. For reasonable attorney fees incurred in prosecuting this action.
11. For such other and further relief as to the Court appears just under all theories of
law based upon the facts plead herein.

DATED This l 1th day of April, 2012.
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Attorneys for Plaintiffs
..
IN THE DISTRICT COURT OF THE PlRST JUDICIAL DISTR1CT
\

OF THE STATE OF IDAHO, IN AND FOR THB COUNTY OF KOOTENAI

NORTH IDAHO BUILDING
CONTRACTORS ASSOCIATION, an

Idaho non-profit corporation; TBRMAC
CONSTRUCTION, INC., an Idaho
c01poration, on behalf of itself and all
others similarly situated; and JOHN
DOES 1-so. whose true names are
unknown.
Plaintiffs,

) Case No. CV 12-2818
)

) AMENDED COMPLAINT
)
)
)
)
)

)
)
)

vs.
CITY OF HAYDEN, mi Idaho
municipality,
Defendant.

)
)

------------

)
)
)
)

COMES NOW, the Plaintiffs above-named, NORTH IDAHO BUILDING
CONTRACTORS ASSOCIATION and TERMAC CONSTRUCTION, INC., and for ca.use of
action against the Defendant, CITY OF HAYDEN, complain and allege as follows:

I.
Plaintiff, North Idaho Building Contractors Association ("NIBCA"). is a non-profit
corporation in good standing doing business in the state of Idaho. NIBCA is a trade association
Docket No. 41316-2013

32 of 843

Jun.4.2012 8:49AM
'I

No. 4454

h Pisca PLLC

,,

P. 3/20

consisting of members in and around the City of Hayden. The purpose of NIBCA is to foster
trade and commerce. of the residential and commercial housing industry and to advance the civic.
commercial and industrial interests of the association members within the territory covered by the
association.
II.

Plaintif(, Termac Construction, Inc. ("Te1mac"), is an Idaho corporation in good standing
doing business in the state of Idaho. Termac is in the business of consnucting residential and

'

commercial buildings throughout North Idaho and particularly the City of Hayden.

m.
John Does l·SO consist of numerous other individuals, developers or builders that paid the
City ofHaydcnJs sewage capitalization fee who at this time are unknown ~ut whose claims against

Defendant are similai· to all Plaintiffs named herein.

IV.
The Defendant, the City of Hayden, is a municipality incorporated in the state ofidaho and
administered pursuant to Idaho Code§ S0-101 et seq.

V.
Termac and members ofNIBCA routinely do business in the City of Hayden, and in order
to obtain construction permits have been forced to pay sewer system capacity or capitalization fees
t.o the City of Hayden.

VI.
Termac is suffering immediate injury due to the mandate by the City of Hayden requiring
the payment of a capitali2ation fee in order to obtain building permits within the city limits.
Payment of the fee unnecessarily inflates the costs of construction beyond the fair market value of
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I

said construction.
VIL
As a result of the City of Hayden's unnecessary, unfair and illegal practices, Tennac. has

experienced increased costs,a drop in business and a reduced volume in· construction projects,
which affects Tennac's ability to do business in the City of Hayden.

vm.
The NIBCA and its members are suffering immediate injury by the City of Hayden's
unnecessary, unfair and illegal practices, which are creating a "chilling effect', on the construction
industry on a whole thus is causing NIBCA members to incur loss of business and reduced prof1ts.
IX.

As a result of the City of Hayden's unnecessary, unfair and illegal capitalization fee,

NIBCA bas experienced a :ftustration of its pUtpose of fostering trade and commerce in the

residential and commercial construction industry, all of which is directly related to the imposition
of a constricting monetary burden for the receipt of building pe1mits within the city.
X.

As a result of the City of Hayden's unnecessary, unfair and illegal sewage capitalization
fee, NmCA has experienced a drop in the association's membership due to members' loss ofjobs
or switch in profession, and general lack of need to be involved in the trade association.

'

GENERAL ALLEGATIONS
XI.

The City of Hayden requires builders and/or developers to pay various ''Sewage

Capitalization Fees'' in order to obtain a building permit for the construction of any new residential

or commercial building.
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XII.
In recent years, the City of Hayden has dramatically increased these Capitalization Fees.

XIII.
Members of NIBCA, being greatly concemed about the impact and chilling effect the
Capitalization Fees have on the construction industry, pointed out the legal deficiencies of these
fees and attempted to work with the City of Hayden to discuss and resolve its members• concerns.

XIV.
Specifically, NIB CA wrote to the City of Hayden pointing out the strong precedent under
Idaho Law that Capitalization Fees al.'e not to be used primarily for revenue raising pui-poses, or for
future expansion of thf City's sewer system, but rather can be used only for operation and
maintenance of the system.

xv.
Through substantial communications with the City of Hayden, NIBCA learned that the
City had based its Capitalization Fee in an amount calculated to pay for a numbor of proposed
capital expansion projects that were clearly designed to increase the capacity of the system.
XVI.

The City of Hayden's Capitalization Fees have never been approved by an ordinance,
resolution or any other formal or public procedure.

XVII.
NIBCA has obthlned City accounting records that detail the collection and use of the
Capitalization Fees. The records identified nearly 20 capital projects tied to sewage system
expansion from 2005 to 2011.
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·.
xvm.
The City of Hfyden's records further indicate that significant funds are at stake, a

staggering $10,614.410.70 has been spent or budgeted for sewer system expansion projects from
2005 through 2014, all of which was, or is to be, :financed through sewage capitafuation fees.
XIX.

Matty~ if not all, of the projects are for the expansion of the sewage system, rather than for

repair or maintenance of the existing system.

xx.
Fees collected to raise revenue are not wnsidcred fees by Idaho common law, rather they
have been held to be unlawful taxes.

COUNTI
UNCONSTITUTIONAL TAKING
XXI.

The Fifth Amendment of the United States Constitution, as applied to the states under the

Fourteenth Amendment, prevents the taking of private property without due process of law or
without just compensation.
XXII.

Idaho Constitution Article I § 14 incoIJJorates the Fifth Amendment of the United States
Constitution.

:xxm.
Under 42 U.S.C. § 1983, a person deprived of theit rights under the color of any act1
statute, ordinance, regul~tion, custom or usage of any public entity is entitled to redress at law or in
equity.
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XXIV.

The City of Hayden>s exaction of the Capitalization Fee was unlawful as the city had no
authority to charge the tax or fee as enumerated in the counts stated below and therefore has

'

resu)ted in the taking of private property of Tennac and members of NIBCA by a governmental
agency which is vested with the power of eminent domain.
XXV.
The Capitalization Fee imposed upon the citizens of Hayden, Termac and members of
NIBCA by the City of .Hayden constitutes an inverse taking of private property without
ascertainment and payment of just compensation under both the Idaho and United States

Constitutions.

XXVI.
The citizens of Hayden, Termac and NIBCA, on behalf of its members, are entitled to an
order that the City of Hayden's Capitalization Fee policies have resulted in a violation of their
Constitutional rights, by the taking of private property without the due process of law.
XXVII.

Tennac, members of NIBCA and all other individuals and entities similarly situated have
suffered injury caused by the City of Hayden charging an unlawful fee and seek compensation for
damages in an amount which will be proven at trial, which in any event is in excess of $25,000.

COUNT ll- DECLARATORY ACTION:
VIOLATION OF TAXING LIMITATIONS OF THE IDAHO CONSTITUTION
XXVIII.

All previous allegations are restated and incorporated herein by reference.

'
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XXIX.
Pursuant to the allegations herein the sewer capitaliiation fee is not a fee but a disguised

tax.

XXX.
Pursuant to Article VIl § 6 of the Constitution of the State of Idaho, the City of Hayden's

power to tax is limited to grants of authority given it by the Idaho Legislature.
XXXI.
The Idaho Legislature has not granted the City of Hayden, or any Idaho municipal

corporation. the authority to impose a sewer capitalization tax on builders and/or developers.
XXXII.
The City of Hayden's sewer capitalization tax exceeds those Constitutional and

legislative grants of authority. The City of Hayden has no authority to enact the sewer
capitalization tax.

\
XXXIII.

Any tax not authorized under Idaho law is void and unenforceable.

XXXIV.
In addition, the City of Hayden's sewer capitalization tax is offensive of Article VII§ 5
of the Constitution of the State of Idaho which requires all taxes be unifonn upon the same class
of subjects within the territorial limits, of the authority levying the tax.
XXXV.

A legal controversy exists between the City of Hayden and Plaintiffs regarding the
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collection of Capitalization Fees from NIBCA's members, Tennac and all other entities and
individuals similarly situated.

XXXVI.
Plaintiffs at'e interested parties entitled to obtain a declaration of rights, status or other legal
relations pmsuant to Idaho Code§ 10-1202.

XXXVII.

Plain.tiffs and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented sinceatleast200S, is in violation ofldaho's
Constitution with regard to taxing and regulatory authority and therefore void.

XXXVIII.
Termac, members of NIBCA and all other individuals and entities similarly situated have
suffered irtjury caused by the City of Hayden charging an unlawful fee and seek compensation for
damages.in an amount which will be proven at trial, which in any event is in excess of $25,000.

COUNT m ·· DECLARATORY ACTION:
VIOLATION OF POLICE POWER LIMITATIONS
OF THE IDAHO CONSTITUTION
XXXIX.

All previous allegations are restated and incorporated herein by reference.

XL.
The City of Hayden's authority to collect fees, including Capitalization Fees, is limited in
part to the police powers found under Constitution of the State of Idaho Article XII § 2. In order
for the City of Hayden to collect a fee pursuant to its police powers, there must be a proportionate
nexus between the fees and their regulated use. Such fees must be rationally related to the cost of
enforcing the regulation and cannot be assessed purely as a revenue raising scheme.
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XLI.
The revenue collected from the City of Hayden's Capitalization Fee beal's no necessary

l'elationship to the regulation of maintaining its sewage systems, but rather is to generate funds for
the non-regulatory function of expanding sewage system capacity.

XLII.
The City of Hayden's Cap~te.lization Fee policies are beyond the scope allowed under the
Idaho Constitution, including but not limited to the following:

'

a. By its own admission, the City of Hayden has been and continues to utilize the

Capitalization Fees for sewage system capital projects that expand the system's capacity.
b. Neither the calculations of nor the use of the Capitalization Fees are based on the

maintenance, repair or replacement of the existing sewage system.
c. There is weak 01· woeful lack of accounting for the Capitalization Fees, which are utilized
as general revenues for capital expansion projects or for other purposes on an "ad hoc''

basis.
XLil.
A legal controversy exists between the City of Hayden and Plaintiffs regarding the
collection of Capitali~tion Fees from NIBCA's members., Termac and all other entities and
individuals similarly situated.

XLID.
Plaintiffs are interested parties entitled to obtain a declaration of rights, status or other legal
relations pursuant to Idaho Code§ 10-1202.

XLIV.
Plaintiffs and the public at large are entitled to a declaration that the City of Hayden's
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Capitalization Fee policy, as it has been implemented since at least 2005, is in violation ofldaho's
Constitution with regard to taxing and regulatory authority and therefore void.
XLV.
Tennac, members of NIBCA and all other individuals and entities similarly situated have

suffered injury caused by the City of Hayden ehal'ging an unlawful fee and seek compensation for
damages in an amount which will be proven at trial, which in any event is in excess of $25,000.
COUNT IV - DECLARATORY ACTION:
FAILURE TO CHARGE A REASONABLE ''EQUITY BUY-IN,, FEE

XLVI.

'

All previous allegations are restated and incozporated herein by reference.
XLVII.

Pursuant to Idaho law, a city managing public works shall do so in the most efficient

manner consistent with sound economic and public advantage, to the end that the services of such
works be furnished at the lowest possible cost and shall not be a source of revenue.

XLVIIl.
The City of Hayden is charging arbitrarily imposed fees, which are not based on the cost to
support the existing public sewage system and the operating costs thereof.
XLIX.

The City of Ha)\den' s Capitalization Fee is not based on the value of the existing system,
but rather is based on the pl'ojected costs of expanding the system to accommodate future system
users.

L.
The Capitalization Fee charged by the City of Hayden is arbitrary and unreasonable in that
it is not based on the existing sewer system capacity to be utilized by a new user but is a source of
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41 of 843

Jun. 4. 2012 8: 51AM

No. 4454

h Pisca PLLC

revenue to the City.

P. 12/20

'\
LI.

A legal controversy exists between the City of Hayden and Plaintiffs regarding the
collection of Capitalization Fees from NIBCA's members, Termac and all other entities and

individuals similarly situated.

Lll.
Phuntiffs m-e interested pmties entitled to obtain a declaration of1ights, status or other legal.
relations pursuant to Idaho Code§ 10-1202.

LID.
Termac, NIBCA and the publio

at

large are entitled to a declaration that the City of

\

Hayden's Capitalization Fee policy, as it has been implemented since at least 200S, is in violation
of Idaho's Constitution with regard to taxing and regulatory autho1ity and therefore void.
LIV.
Termac, members ofNIBCA and all other individuals and entities similarly situated have

suffered injury caused by the City of Hayden charging an unlawful fee and seek compensation for
damages in an amount which will be proven at trial, which in any event is in excess of $25~000.
. COUNT V- DECLARATORY ACTION:
FAILURE TO FOLLOW BONDING PROCEDURES
LV.
All previous allegations are restated and in001porated herein by reference.
LVI.

Pursuant to the Constitution of the state of Idaho, Article VIII § 3, municipalities are
prevented from incuning debt without first securing a two-thirds vote of the electo1-ate. This
includes expenditures for capital improvements, which is defined as the purchase of new
Non~m~~INT-11
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equipment or facilities with a useful life_ of 10 or more years.
LVII.

. \

In implementing procedures consistent with Article.VIII§ 3, the Idaho l~gislature enacted

special bonding procedures for sewer system capitaliz~on projects in Idaho Code § 50-1026 et
seq. Idaho Code § S0-1028 prohibits municipalities from constructing projects primarily as a

source of revenue to the city.
LVill.
Idaho Code§ S0-1030 through § 50-1033 limits the collection of fees to maintenance,

repair and replacement of the system, and not for expansion of the system.

LIX.
The City of Hayden has violated these bonding requirements set forth under the Idaho
Constitution and Idaho Code, by performing the following acts:

a. Incurring debt by engaging in a number of capital expansion projects without first
obtaining a two-thirds vote of the electorate.
b. Im.properly utilwng Capitalization Fees to provide a source of revenue to the City.

c. Utilizing Capitalization Fees and user fees to pay for capital expansion projects without
first obtaining a two-thirds vote of the electorate.

d. Utilizing Capitalization Fees for projects that expand the system.

LX.
A legal controversy exists between the City of Hayden and Plaintiffs regarding the
collection of Capitalization Fees from NIBCA's members, Termac and all other entities and
·\

individuals similarly situated.

North4~~INT •
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LXI.
Plaintiffs are interested parties entitled to obtain a declaration of rights. status or other legal
relations pursuant to Idaho Code§ 10-1202.
LXII.
Plaintiffs and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, and as currently
constituted, is in violation of Idaho's Constitution and Idaho Code with regard to the bonding
requirements.

LXIIl.

Tennac, members of NIBCA and all other individuals and entities similarly situated have

suffered injury caused by the City of Hayden charging an unlawful fee and seek compensation for
damages in an amount which will be proven at trial, which in any event is ju excess of $25,000.

.
COUNT VI-DECLARATORY ACTION:
FAILURE TO FOLLOW THE IDAHO DEVELOPMENT IMPACT FEE ACT
LXIV.
All previous allegations are restated and incorporated herein by reference.
LXV.

Pursuant to Idaho Code § 67-8201 et seq., municipalities are required to follow minimum
standards for the adoption of a fee that requires new users of ~bJic facilities to pay a proportionate
share of the cost of new public facilities needed to serve new growth and development. This

includes a collection of fees for capital improvements, meaning improvements which increase the
capacity of public facilities with a useful life of 10 or more years.
LXVI.

'

Minimum standards and requirements for development impact fee ordinances are
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enumerated in Idaho Code § 67-8204 et. seq. In particular, development impac~ fees must be
based on actual system improvement costs or reasonable estimates of such costs and must be based
on a municipal ordinance.
LXVII.
The City of Ha}{den has violated the requirements enumerated in the Idaho Development
Impact Fee Act, including but not limited to the following:
a. Charging a fee to pay for capital improvements without adopting an appropriate hnpact fee
ordinance.
b. Charging a fee not calcuJated on the basis of levels of service for public facilities or
attJ.ibutable to the capacity demands generated by the new development.

c. Charging a fee without encouraging public input by holding at least one public hearing.
d. Charging afee without adopting or implementing a capital imp1-ovement plan.
e. Charging a fee without assembling an impact fee advisory committee.
LXVIlI.
A legal controJersy exists between the City of Hayden and Plaintiffs regarding the
collection of Capitalization Fees from NmCA's members, Termac and all other entities and
individuals similarly situated.

LXIX.
Plaintiffs are interested parties entitled to obtain a declaration ofrights, status or other legal
relations pursuant to Idaho Code§ 10-1202.

LXX.
Plaintiffs and the public at large are entitled to a declaration that the City of Hayden's
Capitalization Fee policy, as it has been implemented since at least 2005, and as currently
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constituted, is in violation of the Idaho Development Impact Fee Act.

LXXI.
Termac, members of NIBCA and all other individuals and entities similarly situated have
suffered injury caused by the City of Hayden charging an unlawful fee and seek compensation for
damages in an amount which will be proven at trial, which in any event is in excess of $25,000.

COUNT VII
WRIT OF PROHIBITION

\

LXXII.
By enacting the sewer capitali2ation fee, the City of Hayden acted in excess of its

jurisdiction and outside the authority conferred by law. Plaintiffs are entitled to equitable relief
through a writ of prohibition precluding the City of Hayden from collecting the sewer

capitalization fees pursuant to Idaho Code § 7-401 et seq.
LXXIII.
Plaintiff's have no plain, speedy or adequate remedy of law.
COUNTVlll
CLASS ACTION ALLEGATIONS
LXXIV.
Tennac brings and prosec~tes this action pursuant to Rule 23 of the Idaho Rules of Civil
Procedure as a class action for itself and

as representatives of and for and on behalf of all other

persons similarly situated, being all those persons or entities acquiring a building permit from
the City of Hayden and required to pay the unlawful sewer capitalization fee referenced herein.

LXXV.
Termac and the class members meet the necessary prerequisites for class-based relief
pursuant to IRCP 23.
North1'!~JaA.1NT·-
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LXXVI.
The class is so numerous that joinder of all members is impracticable, and there are
questions of law or fact common to the class, and the claims ofTennac are typical of the claims
of the class, and Termac, as the representative party, will fairly and adequately protect the
interests of the class.

LXXVII.
The prosecution of separate actions by individual members of the class would create a
risk of inconsistent or ·varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct by the City of Hayden, or
adjudications with respect to individual members of the class which would as a practical matter
be dispositive of the interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests.

LXXVIII.
The City of Hayden has acted or refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive relief or corresponding declaratory relief with
respect to the class as a whole.

LXXIX.

'

The questions of law or fact common to the members of the class predominate over any
questions affecting only individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy.

LXXX.
The City of Hayden should be required to deposit all monies collected from the unlawful
fee and illegal

tax

.into a common fund and all members of the class should be allowed to
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petition the fund for a recovery of thejr damages.

LXXXI.
Attomey fees should be awarded from this fund, so as the members of the class will not
be uajustly enriched. and-the City of Hayden, should be required to reimburse the fund for any

such awarded atto1ney fees based upon the allegations contained herein so as not to further harm
the class.
ATTORNEYS FEES

As a result of Defendants actions or inaetions Plaintiffs were required to retain the services
1

of Risch Pisca, PLLC and initiate this action, all of which cased damage to Plaintiffs. and as such
\

Plaintiffs are entitled to recover reasonable attorneys' fees pursuant to I.C. § 12~ 117, § S8-1 I OS, 42
U.S.C. § 1983 and any other applicable statute or rule.

PRAY.ER FOR RELIEF
WHEREFORE, Plaintiff prays for a judgment against the Defendant as follows:
1. That the Court declare the City of Hayden's Sewer Capitalization Fee. to be a
violation of the Idaho Constitution as an unauthorized tax.
2. That the Comt declare the City of Hayden's Sewer Capitalization Fee to be void as
it was improperly and illegally enacted, collected and/or expended due to:

i. the City exceeding it police powers enumerated in the Idaho Constitution

arid/or;
ii. the City's violation of its legal duty to chBl'ge a reasonable equity buy in
and/or;
iii. the City's failure to follow the bonding procedures required by the Idaho

Constitution and Idaho Code 50· 1028 et. seq. and/or;
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· iv. t~e City's failure to follow the Idaho Development Impact Fee Act.
3. That the Court declare the City of Hayden,s Capitalization Fee policies to be a
violation of the United States Constitution and the Idaho Constitution as an illegal
taking of private property without just compensation or the due process ofla.w.
4. That Plaintiffs be granted a Writ of Prohibition precluding the City of Hayden from
collecting the Sewer Capitalization Fee.
5. That a determination be made of the precise amount of Capitalization Fees that.
have been impropedy collected and utilized.

6. That all Capitalization Fees that have been improperly collected and utilized be
refunded.
7. For the Court to declare that this action can proceed as a class action as requested
herein.
8. For any interest on damages this Court finds applicable.
9. For costs incurred by the Plaintiffs in this action.
10. For reasonable attorney fees incurred in prosecuting this action.
11. For such other and further relief as to the Court appears just under all theories of
law based upon the facts plead herein.

DATED This 1st day of June, 2012.
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CER.TIFlCATE OF SERVICE
I hereby certify that on the 1st day of June, 2012, I caused to be served a true and conect
copy of the foregoing -'\MENDED COMPLAINT as follows:
Christopher H Meyer
Gary G. Allen
Martin C. Hendrickson

GIVENSPURSLEY,LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720

[ ] U.S. Mail
[X) Hand Delivery
( J Facsimile (208) 388~1300
[ ] Overnight Mail

Attorneys/or City o/Hayden
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Christopher H. Meyer [ISB No. 4461]
Gary G. Allen [ISB No. 4366]
Martin C. Hendrickson [lSB No. 5876]
GNENS PURSLEY LLP

601 West Bannock Sb'eet
P.0. Box 2720
Boise1 Idaho 83701-2720
Office: (208) 388-1200
Fax: (208) 388-1300

chrismeyer@givenspursley.com
garyallen@sivenspursley.com
mch@givenspursley.com
Attorneys for Cil)I ofHayden

INTHEDISTRICf COURTOFTHE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN .AND FOR THE COUNTY OF KOOTENAI
N0RTII IDAHO BuILDING CoNTRACf0RS
AsSOCIATI0N, an Idaho non-profit
corporation; TERMAC CONstRUCTION, !Ne., an

Case No.: CV 12-2818

Idaho corporation, behalf of itselfand all
others similarly situated; and JOHND0BS 150, whose true names are unknown.

Plaintiffs,
v.
CI1Y OF HAYDEN, an Idaho municipality

Defendant.
COMES NOW, Defendant City of Hayden, by ~d through its attorneys of record, Givens
Pw:sley LLP. and submits this answer ("Answer'') to Plaintifls' Amended Complamt

(HComplaint..) in the above action.
J•

Any and all allegations contained in Plaintiffs' Complaint are hereby denied

unless specifically admitted herein.
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2,

Citations to authority provided in this Answer are provided to assist Plaintiffs and

the Court, They are merely illustrative and are not offered as an exhaustive identification of
authority supporting the City's position.

3.

The City admits the truth of the allegations contained in Paragraphs I and II of

Plaintiffs' Complaint

4.

As to the allegations contained in Paragraph mof Plaintiffs' Complaint, the City

is without knowledge or information sufficient to fonn a belief as to the truth of the allegatiom.
The City denies that the designation ofpotential plaintiffs as "1ohn Does" is appropriate under
Idaho law. To the extent that the allegations contained in Paragraph Ill aro intended to establish

grounds for certification ofthis case as a class action. the City denies that the standards for olass
certification are met in this case.
S.

The City admits the truth of the allegations contained in Paragraph IV of

Plaintiffs' Complaint

6.

As to the allegations contained in Paragraph V of Plaintiffs' Complaint, the City

admits that Plaintiff'Termac Construction. Inc. and certain other members of NIB CA routinely
do business in the City and that payment oflegally established and published fees are required in
order to obtain building pennits, The fees required fur issuance of certain building pennits
include a sewer capitalization fee that is a roughly proportionate share of the costs of capital
improvements necessary to replace the system capacity made available for use by the permitted
structure at the time the pennit is issued. The sewer capitalization fees collected by the City are

used to fund capital improvements tn the sewer system necessary to replace the capacity
conswned by the pennitted structure.
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7.

The City denies the allegations contained in Paragraphs VI, VI~ VIII, IX, and X

ofPlaintiffs' Complaint.

GENERAL ALLEGATIONS
8.

As to the allegations contained in Paragraph XI of Plaintiffs, Complaint, see the

City,s response t~ Paragraph V of Plaintiffs' Complaint set forth in Paragraph 6 of this Answer,
which is hereby incorporated by reference.
9.

As to the allegations contained in Paragraph XII of Plaintiffs' Complaint, the City

admits the legally established and published amounts due for the sewer capi1alization fee for

certain building pennits have increased in recent yem. The City denies that such increases have
been "dramatic." At all times, the sower capitalization fee has been set at an amount that is a

roughly proportionate share oftho costs of capital improvements necessary to replace the
capacity consumed by the permitted s1ructurc.
1O.

As to the allegations contained in Paragraph

xm of Plaintiffs' Complaint, the

City admits that NIBCA expressed its opinion ooncoming the legality ofthe sewer capitalization

portion of the sewer utility fees. The City denies that any ofNIBCA's communications provide
support for NIBCA 's opinion that there are "legal deficiencies., with any part of the City's sewer

utility fee collection and use. The City has participated in discussions with the Plaintiffs

concerning the merits of this litigation. Those discussions apparently have not been successful in
resolving the Plaintifls' concerns. The City is aware of no evidence supporting the Plaintiffs'
allegation that the Citys sewer utility fees have a chilling effect on the construetion industry.
The City's budgeting, collection, and use of the sewer capitalization fees provides a fair and

efficient manner of ensuring adequate sewer service for system customerst including the funding
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of capital improvements in the sewer system necessary to replace the capacity conswned by the
pennitted structure.
11.

As to the allegations contained in Paragraph XIV of Plaintiffs' Complaint, the

City admits that NIBCA wrote to the City and expressed its opinion concerning the legality of

the sewer capitalization portion of the sewer utility fees. The City admits that its sewer
capitalization fees cannot be used for revenue raising pmposes and specifically denies that the

sewer capitalization fees are used for such purposes. The City denies that any ofNIBCA 's
communications have contained 4'strong precedcne for the proposition that sewer capitalization
fees cannot be used for future expansion of tbe system that is necessary t.o replace the capacity
consumed by the permitted stmcture. In fact, the City has explained to the Plaintiffs that there is

strong precedent supporting its position. By way of example, in Loomta v. City ofHailey, J19 ·
Idaho 434, 439 n.3, 807 P.2d 1272, 1277 n.3_ (1991) the Idaho Supreme Court reserved until
another time the question of whether fee revenue could be used to fund future expansion. In

Viking Const, Inc. v. HaydenLakelrrigatit>nDJst., 149 Idaho 187,233 P.3d 118 (2010), the
court answered the question in the affimiative. The provision construed by the Court in Viking is
identical to the provision of the Revenue Bond Act, Idaho Code § S()..1030(f), construed in

Loomis. .In addition. since 1980, there has been express legislative authority for all taxing
districts (which includes citios) to charge fees for 11those services provided by that district which
would otherwise be funded by property tax revenues.n Idaho Code § 63-1311. This plainly

includes fees for sewer syete.ms. The Idaho Supreme Court discussed the predecessor to section
63-1311 (then codified at section 63-2210A) in Brewster v. City ofPocatello, 115 Idaho 502, 768
P.2d 765 (1988), the street maintenance tax case. Although the court found that the street fee in

Brewster was not a. user fee under 63· 13 l l because it was not related to a direct pablic service
ANSWER TO.AMENDED COMPLAINT
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used by particular person, it recognized that such user fees f~r sewer, water, and electrical
service are proper. "We agree with appellants that municipalities at times provide sewer. water
and electrical services to its residents. However, those services, in one way or another, are based

on a user's consumption of the particular commodity, as are fees imposed for public servioes as
the recording ofwills or filing legal actions." BrttWater, 115 Idaho at SOS. 768 P.2d at 768. The
sewer capitalization fee is clearly based upon a user's consumption of a particular commodity
within the meaning of Brewster in that 1t]he fee amount must be sufficient to fund replacement
of the capacity consumed by new users based upon projected future costs." City ofHayden
Utility System Funding Policy, p. 1. Plamtiffs appear to be looking to avoid havJn,g to pay their

fair share of the costs of system capacity.
12.

As to the allegations contained in Paragraph XV ofPlaintlfflt Complaint, the City

admits that the sewer capitalization fee is a roughly proportionate share ofthe costs of capital
improvements necessary to replace the system capacity available at the time the permit is issued.
The sewer oapitaliutlon fees collected by the City are used to fund capital improvements in the
sewer system necessary to replace the capacity consumed by the permitted sttucturc. The City
denies the remainder of the allegations oontained in said paragraph.
13.

The City denies the a1legations contained in Paragraph XVI of Plaintiffs'

Complaint. The City has consistently followed Jdaho law when taking action conccming the
sewer capitalization fee. See, e.g., Hayden Municipal Code Section 8-1-5; Ordinance Nos. 422,
349,268,221 (as amended), 188 (as amended), and 156 (as amended); and Resolution Nos.

2010-06, 2001..2, 2006-10, 98-008 - all of which were provided to Plaintiffs prior to the filing of
the Amended Complaint
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14.

As to the allegations contained in Paragraphs XVII, xvmt and XIX of Plaintiffs'

Complaint, the City admits that NIBCA has been provided with records that reflect the
budgeting, collection, segregation, and use of the sewer capitali7.ation fees, and that such records
that the fee charged to a particular use is a roughly proportionate share of the costs of capital
ittlptovements necessary to replace the system capacity available at the time the permit is issuedi
and that the sewer capitalization fees collected by the City are used to fund capital improvements
in the sewer system necessary to rc,plac.e the capacity consumed by the pennitted structure.
IS.

As to the allegations contained in Paragraph XX of Plaintiffs' Complaint, the City

admits that., as a general proposition, the Idaho Supreme Court has held that fees collected by a

governmental entity solely for the purpose of raising general revenue and unrelat.ed to the payer's
use of the services funded ~Y the fee are considered taxes rather than fees and are unlawful ifnot
authorized by statute. The City denies that such proposition applies to any part of its sewer
utility fee collection and use. The amount ofthe City's sewer capitalization fee is based upon the
projected cost to replace the capacity consumed by the permitted structure.
COUNT I

UNCONSJU'0TJONAL TAKING
16.

As to the allegations contained in Paragraph XXI of Plaintiffs' Coniplaint, the

City admits that the Fifth Amendment to the United States Constitution, as applicable to the
states via the Fourteenth Amendment, provides, in relevant part_ that no person shall •'be

deprived of life, h"berty, or property, without due proee.,s oflaw; nor shall private property be
taken for public use, without just compensation." The City denies that any part of the City's
co11ection and use of sewer utility fees violates any part ofthe Fifth Amendment to the United
States Constitution.
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17.

As to the allegations contained in Paragraph XXII of Plaintiffs• Complaint, the

City admits that Article I, § 14 of the Idaho Constitution provides, in relevant part, that "[p]rlvate
property may be taken for public use, but not until a just compensation. to be ascertained in the
manner prescribed by law, shall be paid therefor." The City denies that any part of the City's
collection·and use of sewer utility fees violates any part of Article I, § 14 of the Idaho
Constitution.

18.

As to the allegations contained in Paragraph XXlll of Plaintiffs' Complaint. the

City admits that 42 U.S.C § 1983 provides, in relevant part: "Every person who under color of

any statute. oroinance, regulation, custom. or usage, of any State or Tenito.ty or the District of
Columbia., subjects, or causes to be subjected, any citizen of the United States or 01her person
within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress, except that in any action brought against a judicial officer

for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be
granted unless a declaratory decree was violated or declaratory relief was unavailable... The City

denies that any part of the City's collection and use ofsower utility fees gives rise to a right to
relief under 42 U.S.C. § 1983.
19.

The City denies the allegations contained in Paragraphs XXIV, XXV, XXVI, and

XXVII of Plaintiffs' Complaint The City's sewer utility fees are lawful fees used to fund capital
improvements in the sewer system necessary to replace the capacity consumed by the peanitted
stmcture. Aocordingly, they do not constitute a regulatory taking. The facts alleged in this case
have nothing to do with eminent domain (an intentional taldng affinnatively undertaken by the
government byway of formal procedures pursuant to Idaho Const., art. I,§ 14).
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COUNT II-DECLARATORY ACTION:
VIOLATION OF TAXING LIMITATIONS OF THE IDAHO CONSTITUTION
20.

As to the Qllegations contained in Paragraph XXVIll of Plaintiffs' Complaint, the

City inoorporates by reference its responses to all previous paragraphs as if set forth. in ful1.
21.

The City denies the allegations contained in Paragraph XXIX ofPlaintiffs'

Complaint.
22.

As to the allegations contained in Paragraph XXX ofPlaintiffs' Complaint, the

City admits that Article vn. § 6 of the Idaho Constitution providos: wrhe legislature shall not
impose taxes for the purpose of any county. city, town, or other municipal coiporation, but may
by Jaw invest in the corporate authorities thereof; respectively, the power to assess and collect
taxes for all purposes of such corporation." The City denies that any part of its collection and

use of sewer utility fees violates this provision ofthe Idaho Constitution.
23.

The City denies the allegations co~tained in Paragraphs XX.XI, XXXJ.l, XXXIV,

XXXV, XXXVI, XXXVII, and XXXVm of Plaintiffs• Complaint.
24.

As to the allegations contained in Paragraph XXXIII of Plaintiffs' Complaint, the

statement that any tax not authorized under Idaho Jaw is void and unenforceable is a meaningless
truism. Obviously, if it is not authorized by Idaho law it is void and unenforceable. The City

denies that its sewer utility fees are taxes and that suoh fees are not authoti2'£d by Idaho law. In
fact., the City's sewer capitalization fees are authorized by multiple authoritie., as set forth in
Paragraph 11 of this Answer.
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COUNT III-DECLARATORY ACllON:
VIOLATION OF POLICE POWERS LIMITATIONS OF THE IDAHO CONSTITUTION

25.

As to the allegations contained in Paragraph XXXIX of Plaintiffs' Complaint, the

City incorporates by reference its responses to all previous paragraphs as if set forth in full.

26.

As to the allegations contained in Paragraph XL of Plaintiffs' Comphunt, the City

admits that a municipality may collect fees considered incidental to regulation and enacted
pursuant to the municipalitys police powers. Idaho Const. art. 12 § 2; Potts CotJSL Co. v. North
Kootenai Water Dist, 141 Idaho 678t 116 P.3d 8 (2005); Idaho Bldg. Contractors Ass'n v. City
ofCoeur d'Alene, 126 Idaho 740, 890 P.2d 326 (1995). The City further admits that such
municipal fees must be rationally related to the cost of enforcing the regulation and cannot be

assessed purely as a revenue raising scheme. Brewster v. City ofPocatello, 115 Idaho 502, 768
P.2d 165 {1988)~ The City denies that any part of its collection and use of sewer utility fees
violates any of these authorities. The City further denies that its sewer utility fees-must be
justified on the basis of their being incidental regulatory fees. Service fees such as the City's
sewer capitalization fees are authorized by multiple authorities under Idaho law and are not
required to qualify as incidental regulatocy fees in order to be lawibl.

The City denies the allegations contained in Paragraphs XLI, XLII, XLII (sic),

27.

XLI11, XLIV, and XLV Plaintiffs' Complaint
COUNT IV -DECLARATORY ACI'ION:
FAILURE TO CHARGE A REASONABLE "EQUITY BUY-IN" FEE

28.

As to the allegations contained in Paragraph XLVI ofPlaintiffs' Complaint, the

City inCOipOrates by reference its responses to all previous paragraphs as if set forth in full.

29.

As to the allegations contained in Paragraph XLVII of Plaintiffs' Complaint, the

City denies that its sewer capitalization fee is an •'equity buy-in" fee as described in Loomis v.
ANSWIR TO AMENDED COMPLAINT
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City ofHailey1 119 Idaho 434, 807 P.2d 1272 (1991). The City admits that ldaho Code § 50-

1028 provides: "Grant of Authority. Any city acquiring. constructing, reconstructing, improving,
bettering or extending any works pursuant to thls act, shall manage such works in the most

efficient manner consistent with sound economic and public advantage, to the end that the
services of such works shall be furnished at the lowest possible cost No city shall operate any
works primarily as a source of revenue to the city, but shall operate all such works for the use
and benefit of those served by such works and for the promotion of the welfare and for the
improvement of the health, safety, comfort and convenience ofthe inhabitants of the oity." The
City denies that any part of it.s collection and use of sewer oapitalization fees violates this etatute
because mch fees are not used for the plJll)ose of raising revenue but instead are used to fund
capital improvements in the sewer system necessary to replace the capacity consumed by the

per.mitted structure.
30.

As to the allegations contained in Paragraphs~VIII, XLIX, and L of Plaintiffs'

Complaint, the City denies that its sewer capitalization fees an, arbitrary, unreasonable, not based
on the existing sewer system capacity to be utUized by a new user, or a source of revenue. The

sower capitalization fee is a roughly proportionate share of1he costs of capital improvements
necessary to replace the system capacity available at the time the permit is issued, The sewer
capitalization fees collected by the City are used to fund capital improvements in the sewer
system necessary to replace the capacity consumed by the pennitted structure, The City denies
the remainder of the allegations contained in said paragraphs.
31,

The City denies the allegations contained in Paragraphs LIJ LII, LllI, and LIV of

Plaintiffs' Complaint.
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COUNT V -DECLARATORY ACTION:
FAU..URE TO FOLLOW BONDJNG PROCEDURES

32.

As to the allegations contained in Paragraph LV of Plaintiffs' Complaint, the City

ineotp0rates by reference its responses to all previous paragraphs as if set forth in full.
33.

As to the allegations contained in Paragraph LVI of Plaintif&' Complaint, the

City admits that Article

vm. § 3 of the Idaho Constitution provides, in part, that a municipality

may not incur debt without securing a two-thirds vote of the electorate, and that such restriction
can apply to certain cx.pe.nditures for capital improvements. The City denies that any part of its
collection and use of sewer capitalization fees violates this provision of the Idaho Constitution.
Collecting money Jrom sewer utility fees is not an incursion of debt. Having money in tho bank
is the opposite of debt. Nor does spending money that has been previously collected constitute
the incursion of debt.
34.

As to the allegations contained tn Paragraph LVIl of Plaintiffs' Complaint, the

City admits that Idaho Code §§ 50-1026 et. seq. provide bonding procedures :fur municipalities.
The City further admits that Idaho Code § 50-1028 provides, in relevant part. that "[n]o city shall
operate any works primarily as a source of revenue to the city, but shall operate all suoh works
for the use and benefit of those served by such works and for the promotion of the welfare and
for the improvement of the health, safety, comfort and convenience of the inhabitants of the

city," The City denies that any part of its collection and use of sewer utility fees violates this
statute because snob fees are not used for the putpOse of raising revenue but instead are used t.o

fund capital improvements in the sewer system necessary to replace the capacity consumed by
the permitted structure.

35.

As to the allegations contained in Paragraph LVIII of Plaintiffs., Complaint, the

City admits that Idaho Code§§ 50-1030 through 1033 authorizes the City to collect and use
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certain fees, including those necessary "to construct, reconstruct, improve, better or extend any
works within or without the city' and "[t]o operate and maintain any works within or without the
boundaries of the district" LC. § 50-1030{a) & (d). The City denies the remainder of the
allegations contained in said paragraph.
-

36.

As

to the allegations containedin Paragraph LIX ofPlaintiff's' Complaint, the

City denies that it incurred debt by engaging in any capital expansion projects, that it improperly
used sewer capitalization fees as a source ofrevenue, and that it was required to obtain a twothirds vote of the electorate in order to use the prooeeds of the sower capitalization fees for

capital improvements to the sewer system. The City admits that it used sewer capitaUz.ation fees

to fund capit.al improvements in the sewer system necessary to replaoo the capacity consumed by

the permitted structure. The City denies the remainder ofthe allegations contained in said
paragraph.
37.

The City denies the allegations contained in Paragraphs LX, LXI. LXII, and

LXIII ofPlaintiffs' Com.plaint.

COUNT VI - DECLARATORY ACTION:
FAILURE TO FOLLOW THE IDAHO DEVELOPMENT IMPACI' FEE ACT
38.

As to the allegations contained in Paragraph LXIV of Plaintiffs, Complaint, the

City incorporates by reference it.s responses to all previous paragraphs as if set 1brth. in full.

39.

As to the allegations contained in Panigraphs LXV and LXVI ofPlaintiffs'

Complaint, the City admits that the Idaho Development Impact Fee Act ("lDIFA0 ), Idaho Code
§§ 67-8201 et. seq., authorizes governmental entities to impose by ordinance certain

development impact fees as a condition of development approval on all developments, as those
terms are defined in the IDIFA. IDJFA is optional. IDIFA does not mandate that any city enact
and IDIFA-compliant ordinance. The City admits that it has not enacted an IDIFA-compliant
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ordinance. The City admits that its sewer capitalization fees are not imposed pursuant to IDIFA.
The City denies that it is required to enact an IDIFA-compliant ordinance in order to lawfully·
require the payment of sewer capitalization fees. The City denies the remainder of the
allegations contained in said paragraphs and denies that any part of its collection and use of
sewer utility fees violates

40.

any provision ofmlFA;

.... - ·- - ·- · · ·

The City denies the allegations contained in Paragraphs LXVII, I.XVIII, LXIX,

I.XX, and LXXI of Plaintiffs• Complaint.
COUNTVII
WRIT OF PROHIBITION

41.

The City denies the allegations contained in Paragraphs LXXII and LXXIII of

Plaintiffs' Complaint.
COUNTVIH

CLASS ACTION ALLEGATIONS
42.

The City admits that the allegations contained in Paragraph LXXIV of Plaintiffs'

Complaint are an accurate description of the claims that Plmntiff Termac Construction, Inc. is
asserting in this action. The City denies that any such claims have merit.
43.

The City denies the allegations contained in Paragraphs LXXV, LXXVI,

LXXVII. LXXVm, LXXIX, LXXX, and LXXXI of Plaintfftk' Complaint.
ATI'ORNEYS FEES

44.

The City denies that Plaintiffs are entitled to recover any of the attomey fees or

costs that they incur in connection with this action.
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FIRST AFFIRMATIVE DEFENSE:
STATUTES OF LIMITATIONS
All or a portion of Plaintiffs' claims are barted by the failure to bring an action

45.

against the City within the time limits established by the Idaho Legislature in the applicable
statutes oflimitations including, without limitation, Idaho Code§§ 5-219(4), 5-224, and 6-911.
- -

-

46.

-

-

- -

-···

.

-

..

-

-

-·· ·-·

..

--

All or a portion of Plaintiffs' claim$ brought pursuant to federal law are barred by

the two year statute of limitations contained in Idaho Code§ 5-219(4).

47.

All or a portion of Plainti&' claims brought pursuant to Idaho law are barred by

the four year statute of limitations contamed in Idaho Code § 5-224.

SECOND AFFIRMATIVE DEFENSE:
FAll,URE TO TIMELY F.ll,E CLAIM
48.

All or a portion of Plaintiffs' claims are barred by the failure to present to and file

with the City a claim for damages within the time Uinits established by the Idaho Legislature in
Idaho Code § 6-906 as required by Idaho Code § 50-219.
49,

The timely presentation and filing of a claim for damages under Idaho Code § 6-

906 as required by Idaho Code § S0-219 is a mandatory condition precedent to an action upon

such claltn.
SO.

The failure to timely present and file a claim for damaac,s is jurisdictional and

absolutely bars an action based upon any such olaim. that is subject to the notice requirement per
Idaho Code § 6..908.

THIRD AFFIRMATIVE DEFENSE: _
FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES
51.

All or a portion of Plaintiffs' claims are bmed by the fiulure to exhaust available

administrative remedies.
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FOURTH AFFIRMATIVE DEFENSE:
STANDING

52.

.All or a portion of Plaintiffs• claims are barred by the failure of the party asserting

the claim to establish that such person has standing to assert the claim,

FIFTH AFFIRMATIVE DEFENSE:
- - - - - - - - -- THlRD-PART¥-LIABILITY 53.

While the City denies that any of Plaintiffs' claims have meri~ to the extent that

the City's actions are detennined to have been wrongful, all or a portion of Plaintiffs1 alleged
damages are not the responsibility of the City to the extent that fees collected by the City were
budgeted, set, and imposed by a third party and were passed through to that t1tlrd party for use by
it.

SIXTH AFFIRMATIVE DEFENSE:
LACK OF VIOLATION OF CONSTITUTIONAL RIGHTS
54,

All or a portion of Plaintiffs' claims are barred by the fact that Plaintiffs suffered

no violation of any right seoured by the United States Constitution or other federal law. or by the

fact that any such violation was de minimis.
SEVENTH AF.FIRMA.TIVE DEFENSE:

AD.EQUATE REMEDY AT LAW

SS.

While the City denies that any of Plaintiffs' claims have merit., to the extent that

the City's actions are det.ermined to have been wrongful, Plaintiffs' equitable claims and their
claim for a writ are barred because Plaintiffs have an adequate remedy at law.
EIGB'ffl AFFIRMATIVE DEFENSE:
SUBJECT MA'ITER JURISDICTION
56.

All or a porti<>.n of Plaintiffs claims are barred because this Court does not have

subject matter jurisdiction over such claims.

.
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ATTORNEYS' FEES AND COSTS

As a result of the filing of this action, the City has been forced to retain counsel in

defense of Plaintiffs' claims and is entitled to recover its r~onable attorneys' fees and costs
incurred in this action pursuant to Idaho Code§§ 10-1210, 12-120, 12-121, 12-117; 42 U.S.C.
-§ f98!, Rule 54-ofthcndaho-Rules of-€ivil-Prooedw.-e; and other state.and-federallaw._ _

PRAYER FOR RELIEF

WHEREFORE, Defendant City of Hayden, requests that tho Court enter judgment as
follows:
1.

Dismissing Plaintiffs' Complaint;

2.

Awarding Defendant its costs and attorneys' fees inCUITed herein: and

3,

For such other and further relief as the Court deems appropdate under the

circumstances of the case.
DATED this 27111 day of June, 2012.

Attorney,for Defendant
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CERTIFlCAfE OF SERVICE

I HEREBY CERTIFY that on the 27rh day of June, 20 l 2, the foregoing was filed, se1Ved,
and copied as follows:
DOCUMENT FILED:

First Judicial District Court
324 W. Garden Avenue
P.O. Box 9000
Coeur d'Alene. ID 83816-9000
Fae4imile: 208-446-1188

U. S.Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

SERVICE COPIES TO:
Jason s. Risch
John R. Jameson
Risch Pisoa, PPLC .
407 W. Jefferson St.
Boise, ID 83702-6012
jjameson@rischpisca.com

U.S.MaJI
Hand Delivered
Overnight Mail
Facsimile
E-mail

COURTESY COPY:
Honorable Benjamin R. Simpson
District Judge
First Judicial District Court
324 W. Oarden Avenue
P.O. Box 9000
Coeur d'Alane, JO 83816-9000
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CGUNTY OF KOOTENAI/ SS
FILED:

Christopher H. Meyer [ISB No. 4461]
Gary G. Allen [ISB No. 4366]
Martin C. Hendrickson [ISB No. 5876]
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Office: (208) 388-1200

2012 OCT 15 AM IQ: 29
CLERK DISTRICT COURT

V, rffi/ ~
gP1'
~ I /I

Fax: (208) 388-1300

chrismeyer@givenspursley.com
Attorneys for City ofHayden
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

NORTH IDAHO BUILDING CONTRACTORS
ASSOCIATION, an Idaho non-profit
corporation; TERMAC CONSTRUCTION, INC., an
Idaho corporation, behalf of itself and all
others similarly situated; and JOHN DOES 150, whose true names are unknown.

Case No.: CV 2012-2818

CITY'S MOTION FOR SUMMARY
JUDGMENT

Plaintiffs,
V.

CITY OF HAYDEN, an Idaho municipality
Defendant.

COMES NOW Defendant City of Hayden ("City"), by and through its attorneys of
record, and moves the Court for summary judgment pursuant to Idaho. R. Civ. P. 56. This
motion seeks dismissal with prejudice of the Amended Complaint filed herein in its entirety.
This motion is supported by City's Opening Brief in Support ofMotion for Summary

Judgment, First Affidavit ofStefan Chatwin, and First Affidavit of Christopher H. Meyer. As

CITY'S MOTION FOR SUMMARY JUDGMENT
~~-~ City Of Hayden

N~~!W_iy,f't

Docket No. 41316-2013

further explained in that brief, this motion presents defenses on the merits that, if successful,
would be dispositive of the entire lawsuit. These are not, however, the City's only defenses.
Other procedural and substantive defenses, which would require additional factual development,
are reserved and will be presented in the event this motion is not granted.
Oral argument is requested.
Respectfully submitted this 11 th day of October, 2012.
GIVENS PURSLEY LLP

By
Christopher H. Meyer

By

~
~4Martin C. Hendrickson
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 11th day of October, 2012, the foregoing was filed,
served, and copied as follows:
DOCUMENT FILED:
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First Judicial District Court
324 W. Garden Avenue
P.O. Box 9000
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U.S. Mail
Hand Delivered
Overnight Mail
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E-mail
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John R. Jameson, Esq.
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D
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U.S. Mail
Hand Delivered
Overnight Mail
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COURTESY COPY:
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Heather DeBlieck, Esq.
Law Clerk to Judge Simpson
First Judicial District Court
P.O. Box 9000
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D
D
D
D

U.S. Mail
Hand Delivered
Overnight Mail
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E-mail
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Christopher H. M e y e r ~
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Christopher H. Meyer [ISB No. 4461]
Gary G. Allen [ISB No. 4366]
Martin C. Hendrickson [ISB No. 5876]
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Office: (208) 388-1200
Fax:-(20·8)-3 8~ 1-300- chrismeyer@givenspursley.com
Attorneys for City of Hayden

2012 OCT 15 AM IQ: 29
CLERK DISTRICT COURT

i/u1/Jf ~ f /1

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

NORTH IDAHO BUILDING CONTRACTORS
ASSOCIATION, an Idaho non-profit

corporation; TERMAC CONSTRUCTION, INC., an
Idaho corporation, behalf of itself and all
others similarly situated; and JOHN DOES l ~
50, whose true names are unknown.

Case No.: CV 2012-2818

CITY'S OPENING BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

Plaintiffs,

v.
CJTY OP HAYDEN,

an Idaho municipality

Defendant.

. CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Docket No. 41316-2013
1~Jdalllc,61dg-v-City Of Hayden

Page 1 01fuH43

TABLE OF CONTENTS
TABLE OF AUTHORITIES ...................................................................................................................4

INTRODUCTION ................................................................................................................................. 6
StJMMA-JlY-OF-ARGUMENT ......................................................... , ....................................................... 7
FACTUAL BACKGROUND ..................................................................................... ·•·••••••• ................... 9
ARGUMENT ..................................................................................................................................... 11

I.

II.

III.

Idaho is a Dillon,s Rule state with respect to the power to tax ............................. 11
A.

Cities are required to have express or implied authority for their
revenue raising actions .............................................................................. 11

B.

The authorization may take the form of a fee for service, an
incidental regulatory fee, or a statutory taxing authorization.................... 11

C.

The only authorization relevant to this case is a fee for service ................ 13

Hayden's sewer capitalization fee is an authorized fee for services
pursuant to Idaho Code § 63-1311. ....................................................................... 14
A.

Section 63-1311 expressly authorizes cities to impose user fees for
any service that could have been funded through ad valorem taxes ......... 14

B.

Hayden meets the tests set out in Brewster: the fee is based on the
. of services..................................................................
.
18
user ' s consumption

C.

Kootenai Property Owners confirms that future benefits may be
included in user fees and further reinforces the conclusion that
Hayden's fee is a proper user fee ............................................................... 20

D.

Alpert reinforces the principle that charges based on consumption
of a service are lawful user fees ................................................................. 22

Hayden's Fee is also authorized by section 50-1030(f) of the Idaho
Revenue Bond Act ................................................................................................. 24
A.

Loomis held that the Idaho Revenue Bond Act provides a statutory
basis for user fees and reserved the question of using fees for
future expansion........................................................................................ 24

B.

Viking held that the Irrigation District Bond Act (which is identical
to the Idaho Revenue Bond Act) authorizes future expansions and
applies even if no bonds are issued........................................................... 28

C.

Hayden's fee meets the tests under Loomis and Viking ............................. 31

CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
l~~.\:IWlblBIH!P.\PCity Of Hayden

Docket No. 41316-2013

Page 2 of Jra43

IV.

Hayden's sewer capitalization fee satisfies the opt-out requirement in
Waters Garbage and Lewiston lndependent .......................................................... 32

V.

The City's sewer capitalization fee is imposed uniformly .................................... 34

VI.

The City is not required to obtain voter approval because it has incurred
no debt. .................................................................................................................. 35

CONCLUSION .................................................................................................................................. 35
CERTIFICATE OF SERVICE ................................................: .........·; .... ; .............. ; ................................. 37

CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Docket No. 41316-2013

TABLE OF AUTHORITIES

Cases

Alpert v. Boise Water Corp., 118 Idaho 136, 795 P.2d 298 (1990) ................................... 22, 23, 24
Brewster v. City of Pocatello, 115 Idaho 502, 768 P.2d 765 (1988) ............... 12, 18, 19, 20, 23, 24
Caesarv. State, IOI Idaho 158,6IOP.2d517(1980) ................................................................... 11
Foster's Inc. v. Boise City, 63 Idaho 20 I, 1I8 P.2d 721 (I 94 I) ............................................. I2, I 8
-

-

-

-

Idaho Building Contractors Ass 'n v. City of Coeur d'Alene (''1BCA"), 126 Idaho 74-0, 890 P.2d 326 (1995) ............................................................................................................... 13
KMST, LLC v. County ofAda, 138 Idaho 577, 67 P.3d 56 (2003) .................................................. 8
Kootenai County Property Owners Assn. v. Kootenai County, 115 Idaho 676, 769
P.2d 553 (1989) ................................................................................................................ 20, 21
Lewiston Independent School Dist. No. 1 v. City ofLewiston, 151 Idaho 800,264 P.3d
907 (2011) ...................................................................................................... 13, 31, 32, 33, 34
Loomis v. City of Hailey, 119 Idaho 434, 807 P.2d 1272 (1991) ........ 25, 26, 27, 28, 29, 30, 31, 32
Merriam v. Moody's Executors, 25 Iowa 163 (1868) (Dillon, C.J.) ............................................. 11
Schmidt v. Village ofKimberly, [74 Idaho 48,256 P.2d 515 (1953)] ........................................... 21
State v. Burnight, 132 Idaho 654, 978 P.2d 214 (1999) ................................................................ 16
Sun Valley Co. v. CityofSun Valley, 109Idaho424, 708P.2d 147(1985).................................. 13
Viking Const., Inc. v. Hayden Lake Irrigation Dist., 149 Idaho 187,233 P.3d 118
(2010) ....................................................................................................... 27, 28, 29, 30, 31, 32
Waters Garbage v. Shoshone County, 138 Idaho 648, 67 P.3d 1260 (2003) .................... 32, 33, 34
Williamson County Regional Planning Comm 'n v. Hamilton Bank ofJohnson City,
473 U.S. 172 (1985) ................................................................................................................. 8
Statutes

1980 Idaho Sess. Laws ch. 290 ................................................................................................ 15, 16
1988 Idaho Sess. Laws ch. 201 § 3.......................................................................................... 15, 17
1996 Idaho Sess. Laws ch. 322 § 7................................................................................................ 15
I 996 Idaho Sess. Laws ch. 98 § 14 ................................................................................................ 15
1997 Idaho Sess. Laws ch. 117 § 35 ..............................................................:............................... 15
Idaho Code§ 28-52-105(2)(e) ....................................................................................................... 15
Idaho Code§ 31-4404 ....................................................................................................... 13, 20, 22
IdahoCode§31-870 ............................................................................................................... 15, 17
Idaho Code§ 40-2308 ................................................................................................................... 23

CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Docket No. 41316-2013
Jl:!lprtt'r1datlo Bldtfll'City Of Hayden

Page 4 0f4e43

Idaho Code § 43-1909 ................................................................................................................... 28
Idaho Code § 43-1909(a) & (c) ..................................................................................................... 30
Idaho Code§ 43-1909(c) .............................................................................................................. 29
Idaho Code§ 43-1909(d) ............................................................................................................... 29
Idaho Code § 43-1909(e) ........................................................................................................ 28, 29
Idaho Code§ 49-158 ..................................................................................................................... 17

Idaho Code §50-1028·............................................. :................... ~ ... :: ....-: .... ;·......... :........................ 26
Idaho Code§ 50-1029(a) ......................................................................................................... 26, 31
Idaho Code § 50-1030(a) ............................................................................................................... 26
Idaho Code§ 50-1030(f) ........................................................... 8, 14, 24, 25, 28, 29, 30, 31, 35, 36
Idaho Code§ 50-219 ................ ;...................................................................................................... 8
Idaho Code§ 63-1311 ............................................................................................. 8, 14, 15, 18, 35
Idaho Code §63-1311(1) ....................................................................................... 15, 18, 19,22,24
Idaho Code§ 63-1311(2) ............................................................................................................... 15
Idaho Code§ 63-201(23) ............................................................................................................... l 5
Idaho Code § 63-203 et seq. .......................................................................................................... 13
Idaho Code§ 63-2201A .................................................................................................... 15, 17, 18
Idaho Code § 6-906 ......................................................................................................................... 8
Idaho Code§§ 50-1027 to 50-1042 ............................................................................................... 26
Idaho Code§§ 50-1043 to 40-1049 ............................................................................................... 13
Idaho Code§§ 67-6501 to 67-6538 ................................................................................................. 8
Idaho Code§§ 67-8201 to 67-8216 ........................................................................................... 7, 13
S.B. l 304AA .......... _
........................................................................................................................ 17

Other Authorities
I J. Dillon, Commentaries on the Law ofMunicipal Corporations§ 237 (5 th Ed.
1911) ....................................................................................................................................... Il
City of Hayden Wa~tewater Services Chapter .......................................................................... 9, 34
Constitutional Provisions
Idaho Const. art. 15, § 2................................................................................................................. 23
Idaho Const. art. VII,§ 6 ............................................................................................................... 13
Idaho Const. art. XII, § 2 ............................................................................................................... 12

CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
J~1d41MIB~->1City Of Hayden

Docket No. 41316-2013

Page50!Ji43

'l

INTRODUCTION

Plaintiffs North Idaho Building Contractors Association ("NIBCA"), Termac
Construction, Inc. ("Termac"), and John Does 1-50 (collectively, "Builders") are in the home
and commercial building construction business in the Hayden area. In this lawsuit, they
challenge .theyery thing that keeps them in busines~-the availability of infrastructure for new
development.
Through good planning and frugal management, the City of Hayden ("City" or
"Hayden") has taken steps to ensure that, as the City grows, sewer capacity is available to serve
the new developments. If it did not do so, it would have to deny permits or require developers to
provide that infrastructure on their own nickel. Builders' objection is that they are being asked
to pay the cost of the sewer capacity they consume. Specifically, they seek damages,
declaratory, and injunctive relief against the City arising from the collection of "sewer
capitalization fees" required for the issuance of building permits. The gravamen of their
complaint is that the fees are illegal taxes because they generate revenue that will be used for
construction of infrastructure in the future. 1 The undisputed facts show that the sewer
capitalization fees collected by the City are not truces but instead are user fees that are
specifically authorized under Idaho law.

1 "Many,

if not all, of the projects are for the expansion of the sewage system, rather than
for repair or maintenance of the existing system." Amended Complaint, 1 XIX at 5. "Fees
collected to raise revenue are not considered fees by Idaho common law, rather they have been
held to be unlawful taxes." Amended Complaint, 1 XX at 5. See also Amended Complaint
11 XIV, XV, XVII, XVIII, XLI, XLII(a), XLil(b), XLIX, and L (additional allegations that
sewer capitalization fees are used for expansion of the system).
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SUMMARY OF ARGUMENT

Builders misperceive the difference between a user fee and a tax. A user fee is imposed
on persons using a particular service provided by the government-such as a park or a sewer
system. To be a legitimate user fee, the charge must be reasonably related to the cost of the
~~rvjce_ang_ th~ q__uantity. of it consume~ by th~ individual use~. Taxes, in contrast, are imposed
on an entire class (such as property owners or income earners) irrespective of whether the
taxpayer uses any particular governmental service. Thus, for example, even people with no
children must pay taxes that serve schools. But if a government decided to support schools
through user fees, those fees could be charged only to persons who used the schools.
In this case, the City provides sewer service and charges a fee corresponding to the cost
of the infrastructure that must be replaced as a result of the user's hook-up. Money generated by
sewer capitalization fees is used exclusively to provide that infrastructure and, unlike a tax, does
not fund general activities of the City. The Idaho Supreme Court has made clear, twice, that user
fees may be used to fund future expansion of the infrastructure required for the service.
In theory, the City could raise funds for the sewer system through property truces. It
could also adopt an impact fee ordinance pursuant to the Idaho Development Impact Fee Act of
1992 ("IDIFA"), Idaho Code§§ 67-8201 to 67-8216. 2 Those are options for raising revenue that
have been made available to cities by the Legislature. But the Legislature has also provided a
third option-user fees-which the City has elected to employ. The sewer capitalization fee
falls squarely within the express authorization of two statutes authorizing fees for services:

2

The reasons these options are not well suited to Hayden are discussed in the First

Affidavit ofStefan Chatwin.
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Idaho Code § 63-1311 and section 50-1030(f) of the Idaho Revenue Bond Act. Either is
sufficient.
The law on this subject is simple. Idaho cities are not home rule cities with respect to
raising revenue, so they must have authorization for any tax. The Idaho Legislature has
authoi:izecionly.a handful oftaxes-:-sMch ~.cidyalqrelJ'lJ~xe_~---and the ~~~~r c_api~ali~tion fee
does not fit into any of these. Alternatively, some fees may be justified as "incidental regulatory
fees" under the police power. But the City's sewer program is not regulatory in nature, so this
fee does not qualify as an incidental regulatory fee. Thus, the City must have statutory
authorization for the fee. It does, under both statutes mentioned above. It is that simple.
In addition, Builders' claims fail for a variety of other procedural and substantive
reasons, which are the bases of the City's denials and affirmative defenses. 3 These other
defenses rely on more specific factual predicates that may entail discovery. Accordingly, in the
interest of judicial economy, they are not included within the scope of the present motion for
summary judgment. These additional defenses are expressly reserved, and will be presented in

3 First,

NIBCA lacks organizational standing as to its damage claims because the claims
of its individual members are unique and subject to differing defenses (e.g., laches, tort claim
notices, and statute oflimitations). Moreover, their Amended Complaint is defective because it
does not contain the requisite specific factual allegations to establish organizational standing. In
addition, because Builders have framed their lawsuit as a taxpayer challenge, their entire suit is
barred by taxpayer standing barriers. Second, Builders' state law claims are defective because
they failed to provide notice to the City pursuant to the Idaho Tort Claim Act (in particular,
Idaho Code § 6-906) as made applicable to cities under Idaho Code § 50-219. Third, Builders'
state law claims are subject to a four-year statute of limitations. Fourth, their federal takings
claims are subject to a two-year statute of limitations. Fifth, the federal claims fail under both
"ripeness" prongs of Williamson County Regional Planning Comm 'n v. Hamilton Bank of
Johnson City, 473 U.S. 172 (1985). Sixth, all claims are defective due to Builders' failure to file
a timely petition for judicial review under the Local Land Use Planning Act ("LLUPA"), Idaho
Code§§ 67-6501 to 67-6538. Seventh, all claims are defective because they fail the tests set out
in KMST, LLC v. County ofAda, 138 Idaho 577,583, 67 P.3d 56, 62 (2003). Finally, the City
has various equitable defenses to Builders' claims.
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the event the Court denies this motion for summary judgment. If this motion is granted, it will
dispose of the litigation in its entirety and moot the City's other defenses.
FACTUAL BACKGROUND

A detailed outline of material facts and other background relevant to this case is set out in
the F-irstAffidavit ofStefan. Cha.twi11, the City A~rnini~tr~to~ Tpese und~pu!ed facts support the
City's motion for summary judgment. The key points are summarized below.
The City is responsible for the City's.sewer collection system, which collects sewage for
transport to the regional treatment facility operated by the Hayden Area Regional Sewer Board
("HARSB") (pronounced "barbs"). HARSB provides safe, effective, and efficient wastewater
treatment on a regional scale for the member entities at a lower cost than could be achieved if
these services were provided by the member entities operating their own systems independently.
Pursuant to City Code provisions known as the Wastewater Services Chapter,4 the City
charges each customer of its sewer collection system a bi-monthly fee that covers operation and
maintenance of the system. 5 In addition to bi-monthly fees, the City charges a one-time sewer
capitalization fee at the time of building permit issuance (that is, at the time of hook-up). (See

First Affidavit ofStefan Chatwin for a more detailed discussion of the circumstances under which
the fee is imposed on residential versus commercial structures.)
The City's sewer collection system is not the only sewer coIIection system within the
City. Some new developments, depending on their location, may connect instead to another

A true and correct copy of the Wastewater Services Chapter effective as of August 2012
(sections 8-1-1 through 8-1-6) is attached as Exhibit A to First Affidavit ofStefan Chatwin.
4

5 The

City has no idea why Builders would allege that "[t]he City of Hayden's
Capitalization Fees have never been approved by an ordinance, resolution or any other formal or
public procedure." Amended Complaint fXVI at 4.
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sewer collection system operated by the Hayden Lake Recreational Water and Sewer District.
The City charges a fee only to those persons who connect to the City's sewer collection system.
The sewer capitalization fee collected by the City is comprised of two components: (1) a
pass-through cost assessed to the City by HARSB for the user's proportionate share of the
regional treatment facility capacity an~ (2) a roughly
proportionate
share of the -replacement
-·. ··-- - -- - value of capital improvements associated with the City's sewer collection system that are
consumed by the new user.
The first portion of the sewer capitalization fee (the HARSB pass through) has not been
challenged in the instant lawsuit. The lawsuit challenges only the second component of the
sewer capitalization fee (for replacement of system capacity of the City's sewer collection
system). For purposes of brevity, subsequent references to the sewer capitalization fees should
be understood to refer only to this second component of those fees-those at issue in this
lawsuit.
The collection system component of the current sewer capitalization fee is based on a
capital improvement plan prepared by Welch Comer & Associates in 2006. This is a detailed
and meticulous study employing nationally recognized, state-of-the-art accounting

methodologies that carefuJly allocate sewer collection system infrastructure costs to individual
users.
The sewer capitalization fees are used by the City to fund capital improvements in the
sewer collection system necessary to replace the system capacity consumed by the newly
permitted structures. The sewer capitalization fees are maintained and accounted for in an
internally segregated account and are not used for any other purpose other than the sewer
collection system. This is a self-perpetuating system which ensures (l) that infrastructure will be
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available as needed to support each increment of growth and (2) that the costs of providing for
future users are not borne by current users.
ARGUMENT

I.

IDAHO IS A DILLON'S RULE STATE WITH RESPECT TO THE POWER TOT AX.

A.

Cities are required to have express or implied authority for their
revenue riiisirig actions.

Idaho follows DiUon's Rule under which the powers of local governments are limited to
those granted or clearly implied by the state Constitution or legislation. 6 This is in contrast to
other states that have granted home rule status to municipal governments. As our Supreme Court
has said, "Thus, under Dillon's Rule, a municipal corporation may exercise only those powers
granted to it by either the state constitution or the legislature and the legislature has absolute
power to change, modify or destroy those powers at its discretion." Caesar v. State, 101 Idaho
158, 160,610 P.2d 517,519 (1980) (citations omitted).
B.

The authorization may take the form of a fee for service, an incidental
regulatory fee, or a statutory taxing authorization.

There are at least three places in which the authorization required in a Dillon's Rule state

Dillon's Rule is named after the former chief justice of the Iowa Supreme Court.
Justice Dillon stated:
In determining the question now made, it must be taken for settled
law, that a municipal corporation possesses and can exercise the
following powers and no others: First, those granted in express
words; second, those necessarily implied or necessarily incident to
the powers expressly granted; third, those absolutely essential to
the declared objects and purposes of the corporation-not simply
convenient, but indispensable; fourth, any fair doubt as to· the
existence of a power is resolved by the courts against the
corporation-against the existence of the power.
Merriam v. Moody's Executors, 25 Iowa 163, 170 (1868) (Dillon, C.J.). The quoted passage is
restated in nearly the same words in I J. Dillon, Commentaries on the Law ofMunicipal
Corporations§ 237 (5 th Ed. 1911).
6
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may be found. First, it may be found in express statutory authorization for a user fee (also
known as a fee for services). Such is the case here (as discussed below).
Second, there is direct constitutional authorization, as part of the police power, for what
are called "incidental regulatory fees." The police power authorized under Idaho Const. art. XII,
.§ .2 is. a.broad,-self-executing grap_t Qf p_gw~r t9 lgcal governments
empowering
them "to enact
- -~- ·- ··-·
. ··-. .
·-·

.

regulations for the furtherance of the public health, safety or morals or welfare of its residents."

Brewster v. City ofPocatello, 115 Idaho 502,504, 768 P.2d 765, 767 (1988). The grant of police
power to local governments has been construed to contain within it the implicit authority to
collect revenue necessary to fund regulatory programs through fees. For example, fees for dog
licenses, health and safety inspections, and even parking meters are deemed incidental regulatory
fees that require no authorizing legislation. E.g.• Foster's Inc. v. Boise City, 63 Idaho 201, 219,
118 P.2d 721,728 (1941) (parking meters). However, to qualify as an incidental regulatory fee,
revenue from the fee must be used to support some regulatory action undertaken pursuant to the
police power. Brewster, 115 Idaho at 504, 768 P.2d at 767. Where the fee is not re_ally
associated with a regulatory program (and is also not a user fee) but is merely a ruse to raise
revenue unconnected to services provided to individual users, it will be struck down as an
unauthorized tax. Brewster, 115 Idaho at 504, 768 P.2d at 767.
Third, authorization may come in the form of express statutory authorization to impose a
particular tax. Legislative authorization is required because the provision of Idaho• s Constitution
dealing with local taxation-unlike the police power-is not a direct, self-executing grant of
authority to local governments. 7 Rather, it is a grant of authority to the Idaho Legislature which,

The Constitution states: "The legislature shall not impose taxes for the purpose of any
county, city, town, or other municipal corporation, but may by law invest in the corporate
7
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in tum, may elect to extend taxing powers to local governments as it sees fit. Idaho Building

Contractors Ass 'n v. City ofCoeur d'Alene ("IBCA'J, 126 Idaho 740,742,890 P.2d 326, 328
(1995) ("However, that taxing authority is not self-executing and is limited to that taxing power
given to the municipality by the legislature."); Sun Valley Co. v. City ofSun Valley, 109 Idaho
424.,-427,-708- P.2d_141, l50_(12_85H"lt i~ li111it~d J,y what t!lxi~g powe~_~h~ l~~is~t1.1re_
authorizes in its implementing legislation."). In other words, under Idaho's Constitution, cities
and counties may impose taxes only on the basis of some statutory authorization. In Idaho, there
are only a few such express delegations of the power to tax, none of which is applicable here. 8
C.

The only authorization relevant to this case is a fee for service.

Hayden's sewer capitalization fee is justified under either of two express statutory
provisions dealing with user fees. 9 These are discussed in turn below.

authorities thereof, respectively, the power to assess and collect taxes for all purposes of such
corporation." Idaho Const. art. VII, § 6.
8 For

instance, the Idaho Legislature has granted cities and counties the authority to
impose certain ad valorem taxes on property owners. Idaho Code § 63-203 et seq. Under very
limited circumstances, cities and counties also have the authority to impose certain sales taxes.
E.g., Idaho Code§§ 50-1043 to 40-1049 (local option resort city tax authority). In addition,
there are various specialized tax and fee authorization statutes, e.g., Idaho Code § 31-4404
(authorizes counties to impose taxes and fees for solid waste disposal). Finally, the Legislature
has also granted cities and counties the authority to impose certain "impact fees" for specified
capital development projects under the Idaho Development Impact Fee Act of 1992 ("ID IFA"),
Idaho Code§§ 67-8201 to 67-8216. None of these, however, are relevant here.
The City contends that the police power implicitly authorizes not only incidental
regulatory fees but also fees for services unrelated to regulation. For example, in Lewiston
Independent School Dist. No. 1 v. City ofLewiston, 151 Idaho 800,264 P.3d 907 (2011 ), the
court struck down a stormwater fee imposed by the city because it was direct public service
rendered to the particular consumer. (It was used, in part, for such things as street cleaning.)
Even though this particular fee was struck down, the implication is that if the fee had been
tailored to correspond to the actual service provided, it would have been upheld as a proper
exercise of the police power, despite the fact that it was not an incidental regulatory fee.
However, this Court need not grapple with the question of whether user fees fall within the
police power or fall outside and require legislative authority, because there is ample statutory
9
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Revenues generated by Hayden's sewer capitalization fees are not used to regulate the
activities of citizens, but rather to provide critical environmental infrastructure to those requiring
sewer service. Accordingly, the City does not contend that the fee can be upheld as an incidental
regulatory fee. Nor does the City contend that its sewer capitalization fee is imposed under any
taxatiQ.D ayth_grity. _
Thus, the question before the Court is whether the City's sewer capitalization fee is the
type of user fee authorized by Idaho Code§ 63-1311 and the section 50-1030(f) of the Idaho
Revenue Bond Act. Plainly it is.
The case law has developed clear rules for distinguishing among user fees, incidental
regulatory fees, and taxes. The courts look beyond the labels employed. The Idaho Supreme
Court has repeatedly struck down charges for so-called user fees that are really taxes because
they are applied across the board to city residents or property owners, are not related to a
particular service provided, and serve only to raise revenue for general purposes of local
government. In as many cases, the high court has upheld legitimate user fees that are reasonably
tailored to and used for the service provided. Telling the difference is not difficult. Here, the
facts are undisputed, and it is obvious that Hayden's sewer capitalization fee is a proper and
reasonably calibrated user fee falling within either of the two statutory authorizations.
II.

HAYDEN'S SEWER CAPITALIZATION FEE IS AN AUTHORIZED FEE FOR SERVICES
PURSUANT TO IDAHO CODE§ 63-1311.

A.

Section 63-1311 expressly authorizes cities to impose user fees for any
service that could have been funded through ad valorem taxes.

The first express statutory authority for the sewer capitalization fee is Idaho Code
authority for the user fee involved here. In any event, the City reserves the argument that user
fees for city services are a proper exercise of the police power and require no special authorizing
legislation.
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)

§ 63-1311. This legislation, enacted in 1980, authorizes taxing districts (which includes cities 10)

to charge fees for services provided. The legislation provides:
(I) Notwithstanding any other provision of law, the
governing board of any taxing district may impose and cause to be
collected fees for those services provided by that district which
would otherwise be funded by property tax revenues. The fees
seUected-purs.uant tothis.se.ction shal.lb~_ reasonablyJelated to, but
-- shall not exceed, the actual cost of the service being rendered.

Idaho Code§ 63-1311(1). 11
A virtually identical provision authorizes county governments to impose such user fees.
Idaho Code § 31-870. 12 Both section 31-870 and the predecessor of section 63-1311 were
enacted via the same bill in 1980 (H.B. 680, 1980 Idaho Sess. Laws ch. 290). The legislative
history confirms that the language was intended to confirm the authority of cities and counties to
The term "taxing district" is defined as follows: "'Taxing district' means any entity or
unit with the statutory authority to levy a property tax." Idaho Code§ 63-201(23). Plainly, this
includes cities and counties, as well as special taxing districts for specific purposes like schools,
irrigation, mosquito abatement, etc. That cities and counties are included among taxing districts
is also reflected by use of the term elsewhere in the Idaho Code. For example, a provision of the
Credit Report Protection Act refers to "a county, municipality or other taxing district." Idaho
Code§ 28-52-105(2)(e).
10

11

When enacted in 1980, the first sentence of what is now section 63-1311 ( 1) was
enacted and codified as Idaho Code§ 63-2201A. H.B. 680, 1980 Idaho Sess. Laws ch. 290 § 2.
In 1988, section 63-220 I A (now section 63-1311 (I)) was amended to add what is now the
second sentence. S.B. 1340, 1988 Idaho Sess. Laws ch. 201 § 3. In 1996, the entire revenue and
taxation code was re-enacted, and section 63-2201A was recodified as section 63-1311. S.B.
1340, 1996 Idaho Sess. Laws ch. 98 § 14 at 393; see also 1996 Idaho Sess. Laws ch. 322 § 7
(correcting cross-reference to section 63-1311 in section 31-870). In 1997, the provision was
renumbered as section 63-1311 ( 1) and what is now section 63-1311 (2) was added. 1997 Idaho
Sess. Laws ch. 117 § 35 at 333.
It is unclear, by the way, why both sections 31-870 and 63-1311 are needed. Both
cities and counties are taxing districts (see footnote l Oat page 13), so it would seem that both
would be covered by section 63-1311 and that section 31-870 is unnecessary. For one reason or
another, the drafters chose to enact duplicate legislation, placing the county authorization
(codified at section 31-870) in Title 31, which deals with the "counties and county law," and the
city authorization in Title 63, which deals with "revenue and taxation."
12
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impose service fees (rather than rely exclusively on ad valorem taxes) where the charge is for
"garbage, water and sewage'' 13 and other "functions that are clearly user oriented.'' 14 The
legislative history is set out in Exhibits A, B, and C to First Affidavit of Christopher H. Meyer.
Of course, resort to legislative history is appropriate only where the meaning of the
-statute-itself-is-unclear. State v.- Burnight, 132ldaho 65~, 659,_97.8 P__.2d 214,. 219 (J99J). ij~rel_
the language is clear, and the City does not suggest that the legislative history is necessary to
understand the statute. Nevertheless, the City presents the entire relevant statutory history so that
the Court may see how fully consistent it is with the plain language of the statute.
The legislative history to the original 1980 enactment (H.B. 680, based on R.S. 5694)
shows that the legislation means what it says. "The purpose of this legislation is to give county
commissioners and the governing boards of other taxing districts the power to collect fees for
services in lieu of ad valorem taxes." Statement of Purpose (R.S. 5694). "Mr. Young explained
that RS 5694 is permissive legislation for those levies that county commissioners do not have the
power to impose. It wi11 allow authority which many already have." Minutes of the Munger
Subcommittee of the House Committee on Revenue and Taxation (Feb. 28, 1980). "Mr. Young
explained that the purpose of RS 5694 is to allow county commissioners and governing boards of
other taxing districts the authority to collect fees in lieu of ad valorem taxes. Many are now
already doing this and this makes it all inclusive. Some examples of those fees are: garbage,
water and sewage. Mr. Munger stated that it is permissive legislation and is not mandatory."
Minutes of the House Revenue and Taxation Committee (Feb. 29, 1980). "Chuck Holden,

13

Minutes of the House Revenue and Taxation Committee (Feb. 29, 1980).

Minutes of House/Senate Legislative Council, Committee on Local Government
Revenues, at 3 (Sept. I 0, 1986).
14
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Association of Idaho Counties, stated H 680 adds to the existing law to allow counties and taxing
districts to impose fees for providing services which are nonnally funded by ad valorem tax
revenues. Cities have had this authority for a number of years and.haven't abused it and we feel
the counties should have it. Much discussion followed." Minutes of Senate Local Government
- and-Ta*ation-Cemmittee(Mar.22,-1980). "H680Tax..and Taxation-:: Adds to ex_istingJa,w to_
allow counties and trucing districts to impose fees for providing services which are normally
funded by ad valorem tax revenues." Official computer summary of legislation by House
Revenue and Taxation Committee (tracking action through passage on Ap. I, 1980).
In 1988, both provisions were amended by adding the same identical sentence: "The fees
collected pursuant to this section shall be reasonably related to, but shall not exceed, the actual
cost of the services being rendered." S.B. 1340, 1988 Idaho Sess. Laws ch. 201 (amending Idaho
Code §§ 31-870 and 63-220 l A). The legislative history of the 1988 amendment reinforced the
purpose of the original legislation. "The concept of this bill is to start the move to fund those
functions that are clearly user oriented with fees collected from the users themselves, rather than
have so much reliance on ad valorem tax." Minutes of House/Senate Legislative Council,
Committee on Local Government Revenues, at 4 (Sept. I 0, 1986) (regarding R.S. 12966 in 1986,
which initially was limited to amending Idaho Code§ 49-158 dealing with motor vehicle fees;
that bill was replaced by S.B. I304AA in 1988 which added the provisions amending sections
31-870 and 63-2201 A). The only discussion bearing directly on the language added in 1988 was
this statement: "S l 340AA has language added to LC. 31-870 and LC. 63-220 I A, ie, 'The fees
collected pursuant to this section shall be reasonably related to, but shall not exceed, the actual
cost of the service being rendered'. This language, he felt, would more clearly define the
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parameters of the amount of fee charged." Statement of Senator Anderson, House Local
Government Committee Minutes (Mar. 16, 1988).
The bottom line is that section 63-1311 is simple, direct, and unambiguous authority for
the imposition of user fees for services rendered by a city. The only remaining question is
whether- Hayden~ sew.er capitalization_f~~ i~_ il!Ja~, l:!._user fee _,as -contemplated
under the
·- ·- ------- ----· ··•-

.

---

statute. This is governed by a well-developed body of case law. The cases discussed below
show that the City's fee easily meets the test for a user fee.
B.

Hayden meets the tests set out in Brewster. the fee is based on the

user's consumption of services.

The Id~o Supreme Court discussed the identica1ly worded predecessor to section
63-1311 (l) in Brewster v. City ofPocatello, 115 Idaho 502, 768 P.2d 765 (1988). That case
struck down Pocatello's fee but established principles showing Hayden's fee should be upheld.
In Brewster, city voters repeatedly failed to approve bonds for street maintenance. In
response, the city imposed a "street restoration and maintenance fee" on a11 property owners.
Property owners challenged the fee as an unauthorized tax. The city contended it was an
incidental regulatory fee and/or a service fee authorized by section 63-220 IA (the predecessor to
section 63-1311(1)). Brewster, I 15 Idaho at 503, 768 P.2d at 766.
The Brewster court first noted that the fee charged was not an incidental regulatory fee of
the sort allowed under Foster's (the parking meter case mentioned above), because "the revenue
to be collected from Pocatello's street fee has no necessary relationship to the regulation of travel
over its streets, but rather is to generate funds for the non-regulatory function of repairing and
maintaining streets." Brewster, 115 Idaho at 504, 768 P.2d at 767.
Turning to the statutory authorization, the court found that the statute did indeed
authorize user fees for services provided, but did not authorize "a tax upon users or abutters of
CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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public streets." Brewster, 115 Idaho at 504, 768 P.2d at 767 (emphasis original). Here, the court
found that Pocatello's street fee was nothing more than a tax masquerading as a user fee.
In reaching this conclusion, the court contrasted Pocatello's street restoration and
maintenance fee with a legitimate user fee-establishing a test that Hayden easily meets. "We
agre@ wi-th--appeUants that.municipaliti.es__aLtime~ p_r9vLde sewer, V'l'ater and eJect~ical servi~s !o __
its residents. However, those services, in one way or another, are based on user's consumption
of the particular commodity. as are fees imposed for public services as the recording of wills or
filing legal actions. In a general sense a fee is a charge for a direct pub1ic service rendered to the
particular consumer, while a tax is a forced contribution by the public at large to meet public
needs." Brewster, 115 Idaho at 505, 768 P.2d at 768 (emphasis added).
For the very reason that PocatelJo's fee failed in Brewster, Hayden's fee passes muster
here-not as an incidental regulatory fee but as a user fee. Hayden's sewer capitalization fee is
precisely the sort of fee described by the court as an example of a legitimate user fee authorized
by statute-a fee for sewer services based on the "user's consumption of the particular
commodity." As explained above, each new user consumes a portion of the City's existing
collection system capacity and is charged a fee in proportion to that consumption, thereby
making capacity available for the next customer who will likewise be charged a fee for his or her
consumption of the next increment of infrastructure capacity. The fees collected insure that there

..

is always infrastructure available for the next user. This type of consumption-based user fee is
exactly what the coYrt in Brewster said was permissible.
Moreover, Hayden's fee easily satisfies the statutory test set out in section 63-1311 ( l)
requiring that the fees "be reasonably related to, but shall not exceed, the actual cost of the
service being rendered." See First Affidavit ofStefan Chatwin. More could be said on this point,
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but nothing in the Amended Complaint alleges that the fees were not properly calibrated to
reflect the system capacity replacement cost.

C.

Kootenai Property Owners confirms that future benefits may be
included in user fees and further reinforces the conclusion that
Hayden's fee is a proper user fee.

-The-foJlowing y..ear,1he court tJRheld KooJen_?i_~~un_!y's_!_llandatory
solid waste
disposal
- --·- - . -. ..-- ---·
....

fee in Kootenai County Property Owners Assn. v. Kootenai County, 115 Idaho 676, 769 P.2d 553
(1989). In this case, the county relied on a specific statutory authorization for taxes and/or fees
to fund solid waste programs, Idaho Code § 31-4404. Under the statute, there was no doubt that
counties had authority to charge a fee for solid waste services. The only question was whether
Kootenai County's fee, which applied to all homeowners, was a user fee or really a disguised
tax. Although a different statute was involved, the legal question was identical to Brewster:
Was it really a user fee for services? The Idaho Supreme Court's guidance on this question
(what is a legitimate user fee?) is the same regardless of the particular statute authorizing the user
fee. The court found that Kootenai County's fee was proper. For the same reasons, Hayden's
fee is proper.
The plaintiffs contended that it was not really a user fee because (1) it was imposed on all
homeowners whether they chose to use the landfill services or not, (2) the fee was not precisely
tailored to match the quantity of services consumed, and (3) it funded a future benefit
(acquisition and preparation of new landfill sites) rather than providing an immediate "service."
The third argument is the gravamen of Builder's lawsuit. The Idaho Supreme Court rejected all
three.
First, the court rejected the idea that a charge for service must be voluntary in order to
qualify as a user fee:
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A fee, according to the association, is voluntarily paid for specific
services while a tax is involuntarily obtained for the general public
benefit. However, the legislature, under its police powers, may
mandate that citizens must accept certain services, and then require
a fee for the receipt of those services. See, e.g., Schmidt v. Village
of Kimberly, [74 Idaho 48,256 P.2d 515 (1953)] (ordinance
requiring mandatory sewer hookup and requiring payment of
reasonable fee, approved); City ofGlendale v. Trondsen, [308 P.2d
------1-~Cal-.-l-95'.l)J_(.ordinanc.e_e.stablis.hingrnhl,ish.Q.ollection_service
and requiring payment for service regardless of whether building
occupants use the servi~e, approved) ....

Kootenai Property Owners, 115 Idaho at 679, 769 P.2d at 556. The court said it made no
difference that there is no opportunity to "opt out." "[A]ll humans live in residences and create
solid waste, and whether they put it in their own trash cans or someone else's, or on the street,
the refuse ultimately ends up in the same place, an authorized county waste disposal site
(landfill)." Kootenai Property Owners, 115 Idaho at 678, 769 P.2d at 555 (parentheses original).
The court then ruled that it is not necessary that the fee be based precisely on how much
garbage is generated and that a flat fee for residential use is reasonable.
No one suggests that each and every residence generates
the same amount of solid waste. Presumably, the precise annual
cubic yardage of solid waste from each residence could be
painstakingly monitored and determined for each residence by
county employees. However, all users would have to pay
substantially more to cover the additional salaries of trash
monitors. A solid waste disposal system is comparable to a sewer
system. Charging a flat residential sewage fee is reasonable even
though the actual use (outflow volume) varies somewhat from
house to house. See Schmidt v. Village of Kimberly, 74 Idaho 48,
256 P.2d 515 (1953). The legislature has not imposed exacting
rate requirements upon localities for measuring actual residential
solid waste disposal or sewage use. Reasonable approximation is
all that is necessary. Id.

Kootenai Property Owners, 115 Idaho at 678-79, 769 P.2d at 555-56.
Finally, the court rejected the plaintiffs' argument that the solid waste charge was not a
fee because "it would not provide an immediate benefit, but rather would only provide a future
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benefit, i.e., acquisition and preparation of new landfill sites." Kootenai Property Owners, I I 5
Idaho at 679, 769 P.2d at 556. Whether the fee is used to fund immediate services or the
acquisition of new sites makes no difference, said the court, because b~th were authorized
activities under the statute. Id.
I

- - - -As.-noted.above,-the court was referring..to .a..differ_entsJ.a.tuiL(ldah_o Cod..e §. 3J.:.4404)_than
the one involved here (Idaho Code § 63-1311 ( l) ). But the same result obtains under either
statute. Indeed, section 63-1311 (I) is even broader than the one that was sufficient to uphold the
user fee in Kootenai Property Owners. Section 63-1311 (1) authorizes user fees for anything a
city is authorized to fund with ad valorem taxes. That obviously includes constructing
expansions to the City's sewer connection system.
In sum, the Kootenai Property Owners case is on all fours with the instant litigation and

"

controls the disposition of the City's motion. First, it makes no difference that the fee is
mandatory for all users of the service. Second, it makes no difference that the fee is not exactly
and precisely tailored to match the quantity of services consumed, so long as there is a
reasonable correlation. Hayden's fee passes that test in flying colors. Indeed, as noted before,
Builders have not challenged the calculations underlying the fee; they only challenge the fact that
it is used for future expansion. Finally, it makes no difference that the money collected is
expended on some "future benefit"-like the expansion of the sewer col1ection system.
D.

Alpert reinforces the principle that charges based on consumption of
a service are lawful user fees.

The court addressed the user fee versus disguised tax issue again in Alpert v. Boise Water

Corp., 118 Idaho 136, 795 P.2d 298 (1990). The facts in Alpert are substantially different than
the situation presented here, and require some explanation.
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In Alpert, utility customers challenged various cities and utilities that had entered into
franchise agreements. The franchise agreements imposed a three percent franchise fee paid by
the utility to the city. This was passed along to utility customers as part of the utilities' rate
structure, just as they passed on other costs incurred. "The three percent franchise fee is not
-imposed-en-residentS-directLy-h.y-the.cities,-hutis...paic:Lliy..the...utilitiesJ.o.Jhe cities and as a cost of
business is then passed on to the consumers by the utilities." Alpert, 118 Idaho at 145, 795 P.2d
at 307 (emphasis suppJied).
The utility customers challenged this on the ground that inclusion of the franchise fee
turned the utility bill into an illegal tax. The court rejected this argument. Tacking on a three
percent surcharge certainly sounds like a tax. Nevertheless, the franchise fee was authorized by
the Idaho Constitution and statute: "The charging of a fee for the utility franchise is reasonable
compensation and consideration to the cities as expressly allowed by art. 15, § 2 of the Idaho
Constitution and J.C. § 40-2308." Alpert, 118 Idaho at 145, 795 P.2d at 307.
This part of the case (upholding the right of cities to impose a franchise fee) has no
bearing on the instant case. Hayden imposes no such fee. Where Alpert becomes relevant is in
how the utilities deal with the costs imposed on them. So far as the utilities were concerned, the
franchise fee was just a "cost of business" that could be passed along to the customer under a
user fee along with all other costs of operating the utility.
Quoting from Brewster, the court keyed in on the point that utility customers are charged
based on consumption of services, which is consistent with how user fees work:
The water and gas services provided by the utilities in this case are
based on consumption and use by the resident. As noted in
Brewster, the providing of sewer, water, electrical and other utility
services to residents based on consumption of the commodity is a
charge for a direct public service as compared to a tax which is a
forced contribution by the public-at-large for revenue raising
CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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purposes. As such the tax imposed in Brewster is clearly
distinguishable from the fee charged on the accounts of the
consumers of the utility service presented in this case.

Alpert, 118 Idaho at 145, 795 P.2d at 307 (emphasis supplied).
Plainly, the factual setting in Alpert is different and more convoluted that the situation
____ p.res.enteclin the instam__case'.'...._'fhe righ~of cities to imJX>se franchise fees on utilities is sui
..

-·--··-··------·

--·- --··--

generis. That exaction by the city is legitimate not because it is a user fee, but for reasons unique
to franchises that have no bearing on the present litigation.
The helpful point is that once that cost was passed along to the utility, the utility was
allowed to charge it to its customers as a user fee. Just as it did in Brewster, the Alpert court
emphasized that the costs of sewer and other city services are natural candidates for user fees.
Notably, the fee upheld in Alpert was "based on consumption and use by the resident." The
same, of course, is true for Hayden's sewer capitalization fee.

III.

HAYDEN'S FEE IS ALSO AUTHORIZED BY SECTION 50-1030(F) OF THE IDAHO
REVENUE BOND ACT

A.

Loomis held that the Idaho Revenue Bond Act provides a statutory
basis for user fees and reserved the question of using fees for future
expansion.

The cases discussed above involved fees justified under Idaho Code § 63-1311 ( 1) and
analogous statutes. If section 63-1311 (1) were not enough, an independent authorization is
found in the Idaho Revenue Bond Act.
Specifically, the Idaho Revenue Bond Act contains the following provision authorizing
the imposition of user fees:
In addition to the powers it may now have, any city shall have
power under and subject to the following provisions: . . . (f) To
prescribe and collect rates, fees, tolls or charges, including the levy
or assessment of such rates, fees, tolls or charges against
governmental units, departments or agencies, including the state of
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Idaho and its subdivisions, for the services, facilities and
commodities furnished by such works, or by such rehabilitated
existing electrical generating facilities, and to provide methods of
coJiections and penalties, including denial of service for
nonpayment of such rates, fees, tolls or charges; ...
Idaho Code§ 50-1030(f) (emphasis supplied). The term "works," in turn, is defined broadly to
encoJ!!Pass infrastructure such as the sewer system involved here: "The term 'works' shall
- - -·-··--· - - - - - - -----·----·-include water systems, drainage systems, sewerage systems, recreation facilities, off-street
parking facilities, airport facilities and air navigation facilities, electric systems or any of them as
herein defined."
This statute was addressed in Loomis v. City ofHailey, 119 Idaho 434,807 P.2d 1272
(199 I). In Loomis, city residents challenged the City of Hailey's sewer capitalization fee, called
an "equity buy-in." 15 As is true for Hayden's sewer capitalization fee, revenues collected
pursuant to the City of Hailey's fee were segregated and placed into a separate account used only
for replacement of existing system facilities and equipment. 16

The equity buy-in fee in Loomis was roughly comparable to the sewer capitalization
fee at issue here. In Loomis, the fee was "based on the replacement value minus remaining bond
principal and cumulative unfunded depreciation." Loomis, 119 Idaho at 436, 807 P.2d at 1274.
"The final connection fee is then ultimately determined by dividing the net system replacement
value by the number of users the system can support." Id, 119 Idaho at 443,807 P.2d at 1281.
Thus, the fee sought to capture the new user's proportionate share of the paid up "equity" that the
city had acquired in its system. The City of Hayden approaches it slightly differently, requiring
the new user to pay the replacement value (rather than the paid up equity) of the infrastructure he
or she consumes. This way the infrastructure can be replaced and made available in a selfsustaining cycle for the next round of new users. This difference is of no legal consequence. As
discussed elsewhere in this brief, the Idaho Supreme Court repeatedly has emphasized that cities
have considerable latitude in fashioning the particular fees employed. ~o_long as the approach is
rational and reasonable, it will be upheld. Builders have made no allegation that the fee bears no
reasonable relation to the quantity of infrastructure consumed by the new user.
15

described in First Affidavit ofStefan Chatwin, Hayden segregates funds generated
under the sewer capitalization fee. This segregation reinforces the conclusion that the fee is a
legitimate user fee, but is not required. What matters is how the funds are actually used. "The
important issue was not that the fees were kept in a separate, segregated account. It is that they
16 As
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The court recognized that some fees may be upheld as incidental regulatory fees.

Loomis, 119 Idaho at 437, 807 P.2d at 1275. This fee, however, did not fall into that category of
police power functions. Instead, the court analyzed the equity buy-in as a "proprietary" function
of the city. 17 In other words, the fee could be upheld even if it was not imposed under the city's
- ~po-lice-pow.er.,-soJong_as..there.was Le_gisla1iY..e aQ.thori_!y for the action. The
court then ruled
that
---·
-- ·---------· ._ ..
.

the fee was authorized under the Idaho Revenue Bond Act. 18 ''Thus, when rates, fees and
charges conform to the statutory scheme set forth in the Idaho Revenue Bond Act or are imposed
pursuant to a valid police power, the charges are not construed as taxes." Loomis, 119 Idaho at
438, 807 P.2d at 1276.

were not used for city functions other than the sewer and water systems." Viking, 149 Idaho at
196-97, 233 P.3d at 127-28 (emphasis original).
17

The court noted:
There is, however, a difference between the exercise of a police
power and the proprietary functions of a municipality. . ..
Pursuant to this proprietary function municipalities may
construct and maintain certain public works. The Idaho
Constitution, art. 8, § 31 allows municipalities to impose rates and
charges to provide revenue for public works projects, and pursuant
to this section of the Constitution, the Idaho legislature enacted the
Idaho Revenue Bond Act, codified at I.C. § 50-1027 through
§ 50-1042. It is pursuant to this Act and a municipality's
proprietary function that the City of Hailey derives its authority to
charge water and sewer connection fees.
Loomis, 119 Idaho at 437-38, 807 P.2d at 1275-76.
The Revenue Bond Act, Idaho Code §§ 50-1027 to 50-1042, was enacted in 1967. It
authorizes cities to issue revenue bonds for the construction, acquisition, or improvement of
"works," which are defined to include water systems, drainage systems, sewerage systems,
recreational facilities, off-street parking facilities, and air-navigation facilities. Idaho Code
§ 50-1029(a). The Act requires that the works be provided "at the lowest possible cost" and not
be operated "as a source of revenue." Idaho Code§ 50-1028. The "works" may be located
inside or outside of the city. Idaho Code§ 50-1030(a).
18
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The court launched into a detailed discussion of what was allowed under the Idaho
Revenue Bond Act, reading those requirements generously and deferentially as to cities. The
court rejected plaintiffs' contention that the connection fee was too steep and should have been
limited to the actual cost of the connection. The court found that the Idaho Revenue Bond Act
-

-- -gives-e-ities-broad-flex-ibiUty--in..setting.Jees,-and_.thatJhe..cit}Cs..appmacb__was not unreasonable.
Loomis, 119 Idaho at 441-44, 807 P.2d at 1279-82.
Recall that in Kootenai Property Owners, the court ruled that it was permissible for the
user fee to be used for a "future benefit"-in that case future acquisition of new landfill sites. In
Loomis, the court found it unnecessary to revisit this. question, because the city had tailored its
equity buy-in fee so that it was not used to fund future expansion of the sewer system. Loomis,
I 19 Idaho at 439-40, 807 P.2d at 1277-78. This restriction was imposed, by the way, as a result
of the city's compliance with an earlier district court decision mentioned by the Loomis court.
That decision, by the way, was plainly wrong-given the decision in Kootenai Property Owners.
Nevertheless, for whatever reason, the City of Hailey chose not to appeal. In a footnote, the
Loomis court noted that "[s]ince the precise issue of whether fees may be collected for future
expansion of a sewer or water system is not before us on this appeal, we leave for another day
the determination of that issue." Loomis, 119 Idaho at 439 n.3, 807 P.2d at 1277 n.3.
In sum, the Loomis decision stands squarely for the proposition that the Idaho Revenue
Bond Act authorizes cities to charge a connection fee for sewer hook-ups and that cities have
broad flexibility in designing that fee structure. There is nothing in Loomis suggesting that such
fees may not be used for future expansion of service infrastructure. That question was reserved
and answered in the affirmative in Viking Const., Inc. v. Hayden Lake Irrigation Dist., 149 Idaho
187, 233 P.3d 118 (20 I0) (discussed below).
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B.

Viking held that the Irrigation District Bond Act (which is identical to

the Idaho Revenue Bond Act) authorizes future expansions and
applies even if no bonds are issued.

Builders may argue that the City of Hayden cannot not rely on Loomis and the Idaho
Revenue Bond Act to justify its sewer capitalization fee because, unlike the City of Hailey, it has
--notissued.reY..enu.e_bonds for _its sewer connection s~stem. 19 However, the Idaho Supreme Court
addressed this very question in Viking, ruling that an identical bond act provides statutory
authority for user fees irrespective of whether bonds are issued.
In Viking, a land developer challenged a domestic water system connection fee charged
-

by the Hayden Lake Irrigation District that included an "equity buy-in. ,,2o (This irrigation
district provides not only irrigation but domestic water supplies.) The irrigation district had not
issued revenue bonds to construct the facilities, but it nonetheless relied on a provision of the
Irrigation District Domestic Water System Revenue Bond Act, Idaho Code § 43-1909
("Irrigation District Bond Act"), authorizing the imposition of fees. This provision is identical to
the provision of the Idaho Revenue Bond Act, Idaho Code § 50-1030(f) construed in Loomis v.
City ofHailey, l I 9 Idaho 434, 807 P.2d 1272 (1991) and relied on in this case by Hayden?
19 The

City of Hayden has sought and received voter approval for bonds for the City's
share of anticipated costs of federally mandated upgrades to the regional water treatment plant.
The bonds have not yet been issued. First Affidavit ofStefan Chatwin.
"A portion of the connection fee covers the actual cost of connecting to the water
system, but the majority of the fee is intended to be the cost of buying an equity interest in the
system." Viking, 149 Idaho at 190,233 P.3d at 121.
20

The key language of the bond act in Viking provides that the district shall have power
"[t]o prescribe and collect rates, fees, toUs or charges ... for the services, facilities and
commodities furnished by works." Idaho Code§ 43-1909(e). This corresponds to the virtually
identical language of the Idaho Revenue Bond Act at Idaho Code§ 50-1030(f)-the only
difference being the inconsequential addition of the word "such": "[t]o prescribe and collect
rates, fees, tolls or charges ... for the services, facilities and commodities furnished by such
works."
21
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Indeed, the Viking court expressly equated the two provisions. 22
The plaintiff in Viking argued that the irrigation district could not rely on the Irrigation
District Bond Act's authorization of user fees because it had not issued revenue bonds.
"According to Viking, 'The power granted in I.C. § 43-1909(e) is contingent on the issuance of
- - - -i:ev-enuehonds,...after_and_only after, appJoval_ of the electorate."'
Viking, 149 Idaho at 191, 233
- -··-·-· -·--·------··----·--·-P.3d at 122. While this argument has some superficial appeal, the Idaho Supreme Court squarely
rejected it. The court ruled that the meaning of the act was clear on its face and that it
unambiguously authorized user fees irrespective of whether bonds were issued:
Thus, Viking's argument is that an irrigation district must exercise
all of the listed powers, or it cannot exercise any of them. Viking
cites no authority for so construing a statute such as section
43-[l ]909 that lists powers granted by the legislature, nor is such
construction logical. The statute lists powers that any district may
exercise. There is nothing in the language of the statute requiring
an irrigation district to exercise all of the powers in order to
exercise any of them. If that'were the proper construction, in order
to "operate and maintain any works," I.C. § 43-1909(c), the
district would also have to "exercise the right of eminent domain,"
I.C. § 43-1909(b), and to "issue its revenue bonds," I.C.
§ 43-1909(d), regardless of whether it desired to acquire more
property or finance a project. The district court did not err in
holding that Idaho Code§ 43-l 909(e) applies to the Irrigation
District even though it has not issued revenue bonds.
Viking, 149 Idaho at 193, 233 P.3d at 124.

In so ruling, the court noted its ruling in Loomis and the similarity of the provisions in the
two revenue bond acts (see footnote 22 at page 29). Thus, it follows that Hayden may rely on
The Idaho Supreme Court noted: "The [district] court compared this provision with the
identical language in Idaho Code§ 50-1030(f) [the Idaho Revenue Bond Act], which this Court
held in Loomis v. City ofHailey, 119 Idaho 434, 807 P.2d 1272 ( 1991 ), authorized a city to
collect a sewer and water connection fee. Since there is no basis for giving differing
constructions to the identical language in the two statutes, Idaho Code§ 43-l 909(e) authorizes
charging a connection fee to connect to an irrigation district's domestic water system." Viking,
149 Idaho at 191,233 P.3d at 122.
22
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the authority in the Idaho Revenue Bond Act, Idaho Code § 50-1030(f), to justify fees for
"works" defined under the act irrespective of whether the City has issued revenue bonds for
those "works. "23
That settles the question whether the Idaho Revenue Bond Act applies. Now we turn to
--the-quest-ioo-of-whethel'.-uset:-fees..are_authoriz.e.d_fo.rJ:u.tu(e expansion. Recall that Kootenai

- · - - - - · --··------ -

Property Owners answered this question in the affinnative and that Loomis set that question
aside. In Viking, the question was presented again and, again, answered in the affirmative.
Viking complained that "the primary purpose of the hook-on fees was to pay for future
capital assets and future improvements required due to population growth" ( Viking, 149 Idaho at
196, 233 P.3d at 127) and that the act "prevents the Irrigation District from accumulating

reserves with the connection fees" (Viking, 149 Idaho at 197,233 PJd at 128). The court
rejected these arguments (consistent with its earlier ruling in Kootenai Property Owners):
The powers of an irrigation district under the Irrigation
District Bond Act include "to construct, reconstruct, improve,
better or extend any works within or without the district" and "[t]o
operate and maintain any works within or without the boundaries
of the district." I.C. § 43-1909(a) & (c). Spending revenues from
connection fees for these purposes would be consistent with the
Act.
The statute cannot be read as only pennitting irrigation
The Viking court went on to rule that there was a material fact in dispute (and therefore
denied summary judgment) on the question of whether the particular fee charge was reasonable.
The court then proceeded to rule on additional questions of law that would govern the remand.
Most notably, it elaborated on its holding in Loomis and ruled that the only fundamental
limitation is that the fees not serve primarily as a source of revenue to the governmental entity.
Viking, 149 Idaho at 196,233 P.3d at 127. That means that the funds generated cannot be used
"for purposes other than its sewer and water system." Id. However, the connection fee may
"exceed the actual cost of the labor and materials necessary to connect to the sewer and water
system" and must be "dedicated to those systems."23 Id. In any event, this issue is not before
this Court as Builders have not alleged that Hayden's sewer capitalization fee is improperly
calculated.
23
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districts that did issue bonds under the Act to provide a reserve for
improvements to their works.

Viking, 149 Idaho at J97, 233 P.3d at 128. Thus, any doubt left on the subject by Loomis is
eliminated by Viking. Even cities that have not issued revenue bonds, they may employ user fees
to "provide a reserve for improvements to their works" and may spend such money "to construct,
reconstruct, improve, better or -extend any works.''
C.

·-·--·----

Hayden's fee meets the tests under Loomis and Viking.

To recap, Loomis held that the Idaho Revenue Bond Act authorizes cities to charge user
fees for "works" within the meaning of the act, and that the act gives cities broad flexibility in
setting those fees. "Sewerage systems" are specifically listed among the list of "works," Idaho
Code § 50-1029(a), for which cities may charge user fees under Idaho Code § 50-1030(f).

Loomis reserved the question of whether such fees could be used for a "future benefit."
That question had been answered previously in Kootenai Property Owners, and was answered
again, in the affirmative, by Viking.2 4 Loomis also did not address whether the Idaho Revenue
Bond Act applies only to cities that issue bonds, because that case involved an entity that did
issue bonds. Viking directly addressed that question however, ruling that the identical bond act
24

The question of whether a city must issue revenue bonds in order to rely on the
authorizations contained in the bond act was raised but not ruled on in Lewiston Independent
(discussed in section IV beginning on page 32). In that case, the plaintiff argued-contrary to
the express holding in Viking-that the Idaho Revenue Bond Act is applicable only to cities that
have issued bonds. The court declined to consider this argument because it was not properly
presented. "The City contends that the stormwater fee was enacted pursuant to valid police
power authority under the Revenue Bond Act, the Local Improvement District Code, and
numerous provisions of Title 50 of the Idaho Code. The City does not provide any arguments for
how those provisions authorize a fee." Lewiston, 151 Idaho at 808, 264 PJd at 915. The court
elsewhere observed, "The Revenue Bond Act is not applicable because no revenue bonds were
issued by the City." Lewiston, 151 Idaho at 808,264 PJd at 915. The latter statement cannot be
reconciled with the court's holding in Viking (that the act applies even when no revenue bonds
are issued) and is best understood as dictum on an issue that was not briefed. Neither the
appellant's brief nor the respondents' brief contains any reference to Viking.
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involved there authorizes user fees for all cities, not just those issuing revenue bonds.
Read alone, Loomis did not go very far. It established the basic principles that the Idaho
Revenue Bond Act authorizes user fees and that cities are entitled to considerable deference in
how they determine those fees. Loomis is neither helpful nor hurtful on the key questions of use
------a0f-.user-fees-for....future.._exp.ansion_and whether the Idaho Revenue Bond Act applies to cities not
issuing bonds-questions that were simply not presented. Read together with Viking, however,
these cases show unequivocalJy that Hayden's sewer capitalization fee falls squarely within the
authorization contained in the Idaho Revenue Bond Act, and that this authorization includes fees
that will be used for future expansion.
JV.

HAYDEN'S SEWER CAPITALIZATION FEE SATISFIES THE OPT-OUT REQUIREMENT
IN WATERS GARBAGE AND LEWISTON INDEPENDENT.

As noted above, Kootenai Property Owners held that local governments may require
local residents to use a public service such as trash collection, and that such fees still qualify as a
user fees despite their mandatory nature. Two cases have carved out an exception to this--where
there is a practical and lawful way for residents to obtain the service elsewhere. Waters Garbage

v. Shoshone County, 138 Idaho 648, 67 P.3d 1260 (2003); Lewiston Independent School Dist.
No. I v. City of Lewiston, 151 Idaho 800,264 PJd 907 (2011). The City addresses them here in
anticipation that Builders may seek to rely on them. Neither case, however, presents an obstacle
for the City.
The first was Waters Garbage in which the county was sued by a private solid waste
disposal firm that competed with the county's landfill. The county imposed a mandatory solid
waste disposal fee on all county property owners regardless of whether they used the county
Jandfill or not. The private firm asked the county to exempt its customers from the fee. When
the county refused, the firm sued the county. This time, the Idaho Supreme Court backed off its
CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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broad proclamation in Kootenai Property Owners that the county is not required to provide an
"opt out'' for persons not wishing to use the county service. The Waters Garbage court agreed
with the plaintiff that the "basic premise" in Kootenai Property Owners (that all humans send
waste to the local landfill) was not true here. Here, local residents could lawfully avoid sending
thei:r-waste..to_theJandfill.b~ contracting with the pflvate service
provider. Accordingly, the
------·- --- ·-·--··court concluded that the county could not legitimately deem its charge to be a fee for services if
it was imposed on people who did not use the service. Waters Garbage, 138 Idaho at 651-52, 67
P.3d at 1263-64.
The second was Lewiston Independent in which the city imposed a stormwater utility fee
on all property owners irrespective of whether the property was served by the city's stormwater
system. 25 As in Waters Garbage, the lack of an opt-out provision proved fatal. "The
Stormwater Utility provides no product and renders no service based on user consumption of a
commodity." Lewiston Independent, 151 Idaho at 806,264 P.3d at 913. The court found that the
stormwater utility and fee was a transparent effort to shift funding of the street department from
general revenues to the new fee.

Waters Garbage and Lewiston Independent pose no problem for the City of Hayden,
because Hayden's sewer capitalization does not apply to persons who do not use the city's sewer
collection system. In other words, there i§ an opt-out provision. As explained in the First

Affidavit ofStefan Chatwin, some developments within the City have the option of connecting to

The court explained: "As a result of the rate structures applying to all owners of
property, there are many properties with impervious surfaces whose owners are charged by the
Stormwater Utility, but whose runoff does not enter the stormwater drain because they have their
own stormwater systems or because their neighborhoods are not connected to the stormwater
system." Lewiston, 151 Idaho at 802,264 P.3d at 909.
25
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the Hayden Lake Recreational Water & Sewer District instead of the City's sewer collection
system. They are not charged a fee by the City.
This is reflected in the implementing ordinance itself, which states:
A. Applicability: This section [dealing with sewer
capitalization fees] is applicable to all new development within the
- city-0f.Hay..denJhat.t~quires a building permit and requires
~---connection to the Hayden sewerage system and those previously
unconnected users that are required to connect to the city of
Hayden sewer system.

Wastewater Services Chapter§ 8-1-S(A) (reproduced in Exhibit A to First Affidavit of

Christopher H Meyer). Ifno connection to the city's sewer system is required, then no sewer
capitalization fee is charged. 26 Waters Garbage and Lewiston Independent are simply not
applicable. 27
V.

THE CITY'S SEWER CAPITALIZATION FEE IS IMPOSED UNIFORMLY.

Builders include in their complaint an unexplained allegation that the City's fee is not
uniformly applied. Amended Complain/ ,i){XXIV at 7. This appears to have been included
under the "kitchen sink" approach to pleading. As is made clear in the First Affidavit ofStefan

Chatwin and on the face of the applicable ordinance, the sewer connection fee applies uniformly
Of course, new developments are required to connect to ~ sewer system.
Wastewater Services Chapter§ 8-1-3(B)(2) (reproduced in Exhibit A to First Affidavit of
Chrislopher H Meyer). For public health reasons (the need to protect an underlying critical
drinking water aquifer), new developments may not employ a septic system (aka "on site sewer
system"). Id. § 8-l-3(B)(4). But, as discussed above, it is settled law that cities may lawfully
impose such requirements. E.g., Kootenai County Property Owners, 115 Idaho at 679, 769 P.2d
at 556. So this is not an issue.
26

The City of Lewiston also tried to defend its stormwater fee on the basis that it was an
incidental regulatory fee. The court rejected that argument, as it should have, because the
stormwater utility did not regulate anything. It just collected money. Lewiston, 15 J Idaho at
805,264 P.3d at 912: For the same reason, Hayden's sewer capitalization fee is not an incidental
regulatory fee. However, in contrast to Lewiston, the City of Hayden is not seeking to justify its
fee as an incidental regulatory fee.
27
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to all members of the class, that is, to all developments that require a connection to the City's
sewer collection system.

If Builders' point is that the fee does not apply to all taxpayers, but only to those seeking
hook-ups to the sewer coJlection system, that argument is self-defeating. It is precisely because
- -----that-f.ee-does--notapply----1o_al1Jax.P-a~but only to users, that it is a proper user fee under Idaho
Code § 63-1311 and the section 50-1030(f) of the Idaho Revenue Bond Act.

VI.

THE CITY IS NOT REQUIRED TO OBTAIN VOTER APPROVAL BECAUSE IT HAS

INCURRED NO DEBT.

Another "kitchen sink" allegation is found in Builders' allegation that the City should
have obtained voter approval before spending money on its sewer collection system. Amended

Complaint 1 LVI at 11, 1 LIX at 12. Specifically, Builders allege that the City is in violation of
Idaho Const. art. 8, § 3, which provides that Jocal governments "shalJ not incur any indebtedness
... exceeding that in one year ... without the assent of two-thirds of the qualified electors."
The simple answer is that the City has not incurred any debt in connection with its sewer
collection system (other than debt incurred through lawfuJly authorized local improvement
districts ("LIDs"). See First Affidavit ofStefan Chatwin, ,i 27. Indeed, the whole point of the
sewer capitalization fee is to avoid the need to incur debt. As discussed in footnote 19 at page

28, the City has obtained bonding authority in connection with anticipated improvements to the
HARSB regional water treatment plant, but no bonds have been sought for the sewer collection
system. Accordingly, no voter approval is required, just as none was required in the other cases
where cities employed proper user fees.
CONCLUSION

This case turns on two questions. First, is there statutory authority authorizing the City to
impose user fees for sewer service? The answer is, yes, both Idaho Code § 63-1311 and section
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50-1030(f) of the Idaho Revenue Bond Act authorize user fees for sewer infrastructure. The
second question is whether the fee imposed here is actually a user fee, as opposed to a revenuegenerating measure. The answer, again, is yes. The fee is carefully tied to the service
provided-replacement of the infrastructure consumed by the new sewer user, and it is imposed
----- -only-on-those.-actualzy.conne_c.tingj_o_tfutCity's sewer §ystem. In short, the City has done exactly
what the Legislature authorized it to do.
Indeed, it is ironic that Builders are complaining. The City's actions are not only lawful
and good public policy, but are aimed at ensuring that sewer capacity will be available to
facilitate the very developments upon which Builders' rely for their livelihood.
For these reasons, NIBCA's Complaint should be dismissed in its entirety with prejudice.

Respectfully submitted this 11 th day of October, 2012.

GIVENS PURSLEY LLP
By
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State ofldaho

)
) ss.
County of Kootenai )
STEFAN CHATWIN, being first duly sworn upon oath, deposes and states:
L._J_make...this_AffidaYii.basmpon personal knowledge and to the best of my
infonnation and belief.
2.

I am the City Administrator of the City of Hayden ("City") and have held this

position since March 30, 2009.
3.

The City regulates land development and building construction within the City

pursuant to Idaho Const. art. XII, § 2 (police power); the Local Land Use Planning Act
("LLUPA"), Idaho Code§§ 67-6501 to 67-6537; provisions of chapter 3, title 50, Idaho Code
§§ 50-301 to 50-345 (dealing with powers of municipal corporations); and the Building Code

Advisory Act, Idaho Code§§ 39-4101 to 39-4129.
4.

As part of its municipal fimction, the City provides sewer service to residents of

the City and some residents outside of the Hayden city limits.
S.

In order to provide treatment of the sewage collected by the City in a manner that

takes advantage of the economy that comes with a large scale operation, the City entered into a
Joint Powers Agreement with other local governments creating the Hayden Area Regional Sewer
Board ("HARSB") (pronounced "harbs"). HARSB is a regional governmental entity that
operates a wastewater treatment plant serving the City and two other lo~_al entities. The Joint
Powers Agreement was entered into on October 9, 1986 under authority of Idaho Code § 672328. The 1986 agreement replaced an earlier similar agreement, and it has been subsequently
amended.
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The principal purpose of HARSB is to provide safe, effective, and efficient

6.

wastewater treatment on a regional scale for the member entities at a lower cost than could be
achieved if these services were provided by the member entities operating their own systems
independently.
- - - -- - - -7.------P-Ur-Suanuo.1he....jointp_Qwer...s_.agreement cr~ati!!g H.J\RSB, the City collects sewage
from its customers and delivers it to the wastewater treatment facility operated by HARSB. The
City is responsible for the construction, maintenance, and operation of the City's collection
system which includes various components, such as trunk lines, sewer mains, interceptors, and
lift stations, all of which collect sewage for transport to the regional treatment facility operated
byHARSB.
8. ·

The City charges each customer of its sewer system a bi-monthly fee that covers

the operation and maintenance of the City's sewer collection system (which work is performed
by HARSB under contract with the City). This bi-monthly operation and maintenance fee also
includes a proportionate share of the operation and maintenance costs associated with HARSB 's
wastewater treatment facility. These bi-monthly fees have not been challenged in the instant
lawsuit.
9.

In addition to the bi-monthly fees for operation and maintenance, the City charges

a one-time "sewer capitalization fee" for each new structure (or additions to existing commercial
structures) within the City and a small service area outside of the city limits that will result in an
increase in the volume of sewage generated.

1O.

The City's sewer collection system is not the only sewer collection system within

the City. The Hayden Lake Recreational Water and Sewer District operates a sewer collection
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system that serves some portions of the City. The City charges a fee only to those persons who
connect to the City's sewer collection system.
11.

The sewer capitalization fee is charged at the time of issuance of the building

permit. The fee is imposed on all new construction and existing structures connecting for the
-iirst-iime--t-o-the-€ity-s--seweF-Gol1eGtioo-s..ystem..-A-feeiS-alsoJmpos_e.d_Qn__exi.sting~co=mm==er=c=ial=----structures that will result in an increase in the volume of sewage that will be generated above the
volume for which sewer capitalization fees had previously been paid relating to the structure.
12.

The City's sewer capitalization fee was established and is regulated by the

Hayden City Code, Title 8, Chapter 1 (hereinafter "Wastewater Services Chapter''). This is a
codification of a series of duly enacted ordinances governing wastewater services including
Ordinance No. 349 {Sept., 17, 2003), Ordinance No. 387 (June 28, 2005), and Ordinance
No. 422 (June 13, 2006).
13.

A true and correct copy of the Wastewater Services Chapter effective as of

August 2012 (sections 8-1-1 through 8-1-6) is attached as Exhibit A to this affidavit.
14.

The Wastewater Services Chapter has not been amended since June 13, 2006.

These City Code provisions are applicable to all sewer capitalization fees that are the subject of
this action.
15.

The amount currently charged for the sewer capitalization fees is set by resolution

of the City Council as authorized by City ordinance. Wastewater Services Chapter
§ 8-l-3(B)(9). A true and correct copy of the most recent resolution setting the amount of these

fees (Resolution 2010-6) is attached as Exhibit B to this affidavit.
16.

The capital improvement plan on which those fees are based is reviewed

periodically and the fees are updated accordingly. The City is currently in the process of
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updating its capital improvement plan and fee analysis. NIBCA was invited to send
representatives to meetings in which the updates to the plan and the fee analysis were discussed.
To date, their acceptance of the invitation and attendance at meetings relating to the capital
improvement plan has been sporadic. They did not attend the meeting relating to the fee analysis
------and.methodol~----17.

Pursuant to the Wastewater Services Chapter, connection to a public sewer system

is mandatory in order to obtain a building permit (with limited exceptions set out in Wastewater
Services Chapter§ 8-1-3(8)(2)).
18.

The sewer capitalization fee collected by the City is comprised of two

components.
19.

The first component is the cost assessed to the City by HARSB for each

connection to the City's sewer system that will require treatment by the HARSB wastewater
treatment facility. This is a pass-through charge collected by the City for the user's
proportionate share of the regional treatment facility capacity. Funds collected by the City for
this component are passed directly to HARSB; none are retained by the City.
20.

It is my understanding that this first portion of the sewer capitalization fee

charged by the City on behalf of HARSB has not been challenged in the instant lawsuit.
21.

The second component of the sewer capitalization fee is a roughly proportionate

share of the replacement value of capital improvements associated with the City's sewer
collection system that are consumed by the new user. These are the capital improvements that
must be replaced, enlarged, or reconfigured so that system capacity continues to be available for

future users.
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22.

It is my understanding that the lawsuit challenging the City's sewer capitalization

fee is directed solely to the second component of the fee (funding for the Citfs sewer collection
system).
23.

The collection system component of the sewer capitalization fee was based on a

capital-improvement-pl-an-prepared-by-Welch-Comer & Ass_o_ci.at~in 4006. This is a detailed
study employing general]y accepted engineering and accounting methodologies that carefully
determined the future capital improvements needed to serve new growth and allocated sewer
collection system infrastructure costs to individual future users. Specifically, the capital
improvement plan analyzed the need for the replacement of existing infrastructure and
construction of future infrastructure based on increases in capacity necessary to provide sewer to
serve the ultimate build-out of the City and the area of city impact in accordance with the
Hayden Comprehensive Plan. Those capital_ costs were divided by the number of estimated
sewer equivalent residential ("ER") units in the ultimate residential build-out to determine the
rough proportionate share of those capital improvements attributable to each ER unit. An ER
unit corresponds to the sewer system use generated by one home or its equivalent.

24.

The collection system component of the sewer capitalization fees collected by the

City are used to fund capital improvements in the sewer collection system necessary to replace
the already available system capacity consumed by the pennitted structure. Expenditures are
limited to those improvements listed in the capital improvement plan described above. The fees
collected by the City are not used to reimburse existing sewer customers of the City for the
payments they have made for sewer infrastructure.
25.

In other words, the fees are used to pay for additional infrastructure and system

improvements which, in tum, will be in place to serve subsequent development. This is a self-
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perpetuating system which ensures that infrastructure will be available as needed to support each
increment of growth and that the costs of providing for future users are not borne by current
users.
26.

The collection system component of the sewer capitalization fees collected by the

·-··--··--Gity-are-maintained-and.accounted.io.rin.an.intemally_s..egregated account. This is consistent
with the City's ordinance, which provides: "[T]his money shall be placed in a special fund for
utilization by the City of Hayden for sewer, interceptor, collection, and treatment system
construction and obligations for the regional facility." Wastewater Services Chapter
§ 8-1-S(B)(l) (reproduced in Exhibit A hereto).

27.

Money generated by the collection system component of the sewer capitalization

fees is used solely for those purposes identified above (sewer collection system capital
improvements). It is not used for general purposes.
28.

Prior ordinances and/or City practices prior to the late 1990s allowed a developer

that subdivided property either to pre-pay the sewer capitalization fee or to construct the sewer
main lines that would ultimately be owned and maintained by the City in lieu of paying the
s~wer capitalization fee. In addition, some sewer capitalization fees were paid through lawfully
authorized local improvement districts ("LIDs") formed in the 1990s. For those properties, a
sewer capitalization fee was not required to be paid at the time of issuance of the building permit
because the sewer capitalization fee had already been paid.
29.

The published amounts due for the sewer capitalization fees have increased in

recent years. The City's portion of the sewer capitalization fee (the collection system
component) for one ER was $580.00 during 2001 to 2005, $737.00 during 2005 to 2006, and
$774.00 during 2006 and the first half of 2007. On June 7, 2007, the fee was raised to $2,280.00
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based on the above-described 2006 capital improvement plan prepared by Welch Comer &
Associates which contained updated analysis of the capital improvements needed to serve new
growth, and updated cost and build-out projections.
30.

Prior to the June 7, 2007 increase in the City's portion of the capitalization fee,

--- ---the-Cit¥--CounciLhelcla_p.ublic..heJUIDg to hear objections to the proposed fee increase in
accordance with Idaho Code§ 63-131 lA on April 24, 2007. No public comment was received at
this public hearing.
31.

At no time before or after this litigation was initiated have the plaintiffs

. challenged or criticized the methodologies used by the City in quantifying the sewer
capitalization fee in any public forum or any communication with the City.
32.

After this litigation was initiated, the plaintiffs requested certain information from

the City regarding who has paid sewer capitalization fees and the amount of those fees. The City
provided all the infonnation that was requested. The plaintiffs have not made any further
requests for information about the sewer capitalization fee.
33.

The quantification of the sewer capitalization fee is an ongoing process aimed at

ensuring that the fee structure fairly and accurately reflects costs and needs. As new information
becomes available, adjustments are made as appropriate. Accordingly, the City has engaged
J-U-B Engineers, Inc. to prepare a new, updated sewer capital improvement plan relating to the

City's sewer collection system. It has also engaged FCS Group of Seattle, Washington to
perfonn the analysis of the sewer capitalization fees that are associated with that study. Neither
the plan nor the proposed fees have been adopted by the city council as of this time. This could
happen within the next few months.
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34.

The Idaho Development Impact Fee Act ("IDIFA"), Idaho Code§§ 67-8201 to

67-8216, authorizes cities and certain other entities to enact ordinances providing for
development impact fees to be imposed on new development as a condition of development
approval.
- - - --35.. --- -IDlEAis_a_v:oluntary_statute,_Jn other words, it is a funding authority available to

cities if they choose to implement it. The City of Hayden has exercised its judgment, concluding
that this option is well suited to funding some infrastructure development but not others.
36.

Accordingly, the City has established impact fees pursuant to IDIFA for public

safety facilities, street infrastructure, and parks facilities. The City has not enacted an ordinance
pursuant to IDIFA that includes sewer development impact fees.
37.

Specifically, the City has determined that the complexity of IDIFA is necessary

and appropriate for some infrastructure funding, but is not well suited for funding of its sewer
collection system infrastructure. For this reason, use ofIDIFA for its sewer collection system
infrastructure would have adverse cost consequences for the very developers, builders, and future
homeowners who pay fees to fund capital improvements, without providing additional benefits.
The development impact fee process includes complex analyses that are intended to separate
infrastructure system improvements into necessary growth-related facilities and enhancements of
existing facilities for current residents. These considerations are not relevant to a sewer
collection system. The capital costs of sewer collection system capacity improvements are
exclusively due to new system users. The engineering studies associated_with the sewer
collection system are limited to functional capacity. A sewer collection system can either
convey a given quantity of wastewater-or it cannot. Fee calculations are straightforward and
relatively simple to evaluate. If development impact fee complexities were interposed on the
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sewer collection system, new users would be compelled to pay for unnecessary analysis, thereby
increasing fees to developers, builders, and future homeowners.
38.

In electing to rely on other statutory authority, rather than IDIFA, to support its

sewer capitalization fee, the City is not seeking to avoid its obligation to carefully tailor its fee
-- -----structure te-its-antfoipatecicapitaLneeds~Th.e._CitY..llt2~ciates that it is lawfully ~ound to do so
under any user fee approach, and it has done so through the capital improvement plan that I have
described above. The City will continue to periodically re-calibrate its fees taking into account
available reserves and changed conditions.
39.

An impact fee analysis also takes into account what portion of the infrastructure

will be funded by other sources, such as property taxes. It is not reasonable to fund sewer
services with property taxes since not all residents of Hayden are served by the City's sewer
collection system. Some areas of Hayden receive sewer service from Hayden Lake Recreational
Water and Sewer District, which maintains its own sewer collection system feeding the regional
water treatment plant operated by HARSB. Utility systems are operated as enterprises supported
by user fees, avoiding the inequities of taxation to meet infrastructure needs.
40.

The City of Hayden has sought and received voter approval for $3.9 million

dollars in bonding authority for the City's share of anticipated costs of federally mandated
upgrades to the regional water treatment plant. These bonds have not yet been issued.
41.

The City has not sought or obtained bonding authority with respect to its own

sewer collection system.
42.

The City has incurred no debt of any sort in connection with its own sewer

system, except through properly authorized local improvement district ("LID") funding.
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43.

For more than ten years the City has funded its routine operation and maintenance

of the sewer system solely out of user fees. During the same time, capital expenditures for the
replacement of sewage collection capacity used by new development have derived from sewer
capitalization fees and/or LIDs. During this time, no property taxes have been used for either
-------eperation-andmaintenance_or_capitaLexpenditures associated with the sewer system. To date, no
federal funds have been available or used for the sewer collection system.
44.

Neither NIBCA, any of its members, Tennac, nor any of the Unnamed Plaintiffs

has submitted a notice of claim to the City pursuant to the Idaho Tort Claim Act (in particular,

Idaho Code§ 6-906) as made applicable to cities under Idaho Code§ 50-219.
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I declare under penalty of perjury that the foregoing is true and correct.
DATED this l Ith day of October, 2012.

~
-&~:::::
Stefan Cha
Subsc1ibed and sworn lo before me this J 1111 day October, 2012.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 11 th day of October, 2012, the foregoing was filed,
served, and copied as follows:
DOCUMENT FILED:

IX! -U:-S:-MaiI---0 Hand Delivered
D Overnight Mail
D Facsimile
D E-mail

First Judicial District Court
324 W. Garden Avenue
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Facsimile: 208-446-1188
SERVICE COPIES TO:

l?:?J

Jason S. Risch, Esq.
John R. Jameson, Esq.
Risch Pisca, PPLC
407 W. Jefferson St.
Boise, ID 83702-6012
jjameson@rischpisca.com

l?:?J

U. S.Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

rzl
D
D
D
D

U. S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

D

D
D

COURTESY COPY:
Heather DeBlieck, Esq.
Law Clerk to Judge Simpson
First Judicial District Court
P.O. Box 9000
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•
RESOLUTION NO. 2010-6

~ - --···-- ----

··-·

.. -

- -

.

A RESOLUTION OF THE CITY OF HAYDEN, KOOTENAI COUNTY, IDAHO
SETTING FEES FOR SERVICES WHICH WOULD OTHERWISE BE FUNDED
BY PROPERTY TAX REVENUES
-- ------ - WHEREAS, the city of Hayden has reviewed increases to sewer capitalization
fees charged to sewer system users; and
WHEREAS, the city of Hayden has detennined that the fee schedule be amended
to include the increased cost of capital facilities required in the provision of sewer
treatment services Hayden Area Regional Sewage Treatment Facility. and
WHEREAS, after public hearing on April 27, 2010, regarding the increase in
capitalization ~ associated with treatment plant capacity, it is deemed by the city
council to be in the best interests of the city of Hayden and the citizens thereof that the
fee schedule attached hereto as Exhibit "A" be adopted for the City of Hayden. which
includes the increased fees which were addressed in the public hearing as well as existing
fees that have not changed.

NOW THEREFORE,
BE IT RESOLVED, by the Mayor and city Council of the city of Hayden that the
fees schedule attached hereto as Exhibit "A" be adopted effective the 1st day of August,
2010.
Passed by the City Council on the 27th day of April, 20 IO and approved by the
Mayor on the 28111 day of April, 2010.
~-
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Title 8
UTILITIES

_______ -·- _________________ --::;-;-::-=-;;;;;;:=;;-;;C:-;;-;;h;-;;;;;a;;;;;;p:-te-.:r;-.1=-=-----------WASTEWATER SERVICES
8-1-1: PURPOSE:
The purpose of this chapter Is to protect the health, safety, and welfare of the public and
inhabitants of the city, to protect the aquifer, to foster quality of development within the
community, and to promote economic development within the community. (Ord. 349,
9-17-2003)

8-1-2: DEFINITIONS:
Unless the context specifically indicates otherwise, the meaning of the terms used in this
chapter shall be as follows:
BUILDING DRAIN: That part of the lowest horizontal piping of a drainage system which
receives the discharge from soll, waste, and other drainage pipes inside the walls rt the
building and conveys it to the buffding sewer, beginning five feet (5') outside the Inner face
of the buDdlng wall.

BUILDING SEWER (SERVICE CONNECTION) (STUB) (SERVICE LINE): The extension from
the building drain to a point of connection With the public sewer collector line. The building
sewer is not a public sewer and shall be maintained by the owner(s) of the building sewer.
INDUSTRIAL WASTES: Any discharge from Industrial manufacturing processes, trade, or
business as distinct from sanitary sewage.
MOBILE/MANUFACTURED HOME PARK: M area or site of land upon which two (2) or
more manufactured homes or mobile homes are placed and maintained for dwelling
purposes either on a permanent or semipermanent basis.
MULTI-UNIT DWEWNG: A building containing a unit or combination of units with individual
bath and kitchen facilities whether occupied or not. This definition Includes apartments,
condominiums, townhouses, and duplexes, triplexes, etc., and individual mobUe home lots
in a mobile home park (public or private).
PERSON: Any individual, firm, company, association, society, corporation, or group.
10/11/2012 10:46 AM
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PUMP STATION: A basin equipped with electrical pumps to elevate wastewater to a higher
elevation and includes pumps, controls, panels, a wetwell, fencing, land, and other
appurtenances.
SANITARY SEWER: A sewer which carries sewage and to which storm, surface, and ground
waters are not intentionally admitted.
SHALL: "Shall" is mandatory; "may" is permissive. (Ord. 349, 9-17-Z0-03

8-1-3: CONSTRUCTION, OWNERSHIP, OPERATION AND MAINTENANCE:

A. Applicability: All new subdivisions and construction of new or modified sewerage systems
within the city of Hayden.

B. Sewer Construction And Administration Policies: It shall be unlawful for any person to
construct a sanitary sewer main within the jurisdiction of the city without first having
made formal application to the city for approval and having complied with all
requirements of the city and regulatory agencies. The right to hook Into the system may
be granted only by written agreement with the city, which shall have the discretion to
accept or deny applications based upon the existing and anticipated avaffabllitY of
capacity at the regional facility and in the collector system. Sewer construction and
administration policies are described in more detail as follows:

1. The city has prepared a master sewer plan, dated September 30, 2002, and updated
periodically, that presents the proposed layout of sewers In the city. New
developments requiring an extension of the sewer system shall Install sewers in
accordance with the depth and alignment presented In the master sewer plan. The
city engineer may make an adjustment in the plan if it enhances the capability of the
sewer to service the intended area.
2 All new subdivisions shall install collection systems and connect to an existing
collector sewer line whether the development is adjacent to a public sewer or not,
unless the city engineer approves otherwise based upon the city engineer's
professional opinion that the connection would require an extension of the sewer line
to the property that cannot be accomplished without placing an undue hardship upon
the developer.

3. A separate water meter to measure irrigation usage separate from other water usage
shall be installed by all new users or µsers modifying their existing use, except for
single-f~mHy residences, for the purpose of calculating sewer flows.
4. No new building shall be connected to an on site sewer system without first providing
evidence that there is no other way ofproviding sewerage service to the property.
10/11/2012 10:46AM

2of61

EXHIBITB
North Idaho Bldg v City Of Hayden

Docket No. 41316-2013

http://stcrlingcodilicrs.convcodobook/printnow.php

Slcrling Codifiers, Inc.

5. Plans for development extensions of sewer systems shall be submitted to the city
along with the application for services. Said plans shall be approved if in compliance
with the city's "master sewer plan" and "sewer policies and procedures" and "sewage
pump station design policies and procedures". Any study for compliance with the city's
standards by the city's engineer shall be at the developer's expense. Developers or
landowners are required to furnish free of charge to the city suitable rights of way
and/or easements for construction, operation, and maintenance of new, existing or
future sewer systems. The city reserves the right to require full or part time inspection
of any related construction and/or the developer to expose any section of sewer-~o----------check compliance with applicable standards. The cost of such inspection and/or
excavation shall be at the expense of the developer. No excavation shall be started
until required city fees have been paid and city/highway encroachment permits have
been obtained.
6. The city engineer or the engineer's designee Is authorized to draft sewer policies and
procedures and sewage pump station design policies and procedures, which, when
accepted by the city council, shall be applicable to extensions of the sewer system.
7. No certificate of occupancy will be issued for.new or existing development connecting
to new sewerage systems in public right of way or easement until the ownership of the
sewer lines and appurtenances are dedicated to the city free and clear of all liens and
encumbrances and accepted by the city for maintenance.
8. The developer shall provide a bond or other guarantee in an amount equal to twenty
five percent (25%) of the construction cost, to provide all repair of new public sewer
systems for a period of one year after written acceptance by the city.
·
9. The city may adopt connection fees for new service connections or extensions of
public sewer.

C. Ownership And Operation Of Faclilties; Policy: It shall be the basic policy of the city of
Hayden that all liftstations, sewer mains and trunk sewers located in public rights of way
or dedicated easements to the city for such purposes shall be public sewerage facilities.
These sewerage facilities shall, if the same are accepted in writing by the city, be owned,
operated, and maintained by the city. Building sewers, service lines, service stubs, and
Individual pump stations shall be installed, owned, and maintained by individual users,
except at the option of the city. The city shall be granted an easement for access and the
repair, replacement, and operation of the individual pump stations if the same are
accepted in writing by the city. New sewers in public rights of way or easements shall
become public sewers when accepted by the city. (Ord. 349, 9-17-2003)

8-1-4: USE OF PUBLIC SEWERS ANO MONTHLY USER FEE:

A. Applicability: All "users", which are connected to the sewer, including, but not limited to,
10/11/2012 10:46 AM
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all subdivisions, single-family residences, condominiums, industrial, commercial,
residential, recreational vehicle, and townhouse developments.

B. Use Of Public Sewers: The use of the public sewers and collector systems of the city of
Hayden shall be in accordance with the following requirements:
·----· -- -- ·----1-:-No person shallclllenarge-orcacrs-eicrbe--i:lischarged-any·storm-water;-grotmd--watel', roof runoff, surface or subsurface drainage, uncontaminated cooling water, or
unpolluted industrial process waters to any sanitary sewer.

---·-···-

2. Storm water and all other unpolluted drainage shall be discharged in accordance with
the city of Hayden storm water ordinance.
3. No person shall discharge or cause to be discharged any of the following described
waters or wastes to any public sewer;

a. Septic tank effluent and/or septage (solids pumped from septic tanks, holding tanks
and RVtanks).
b. Any gasoline, benzene, naphtha, fuel oil, or other flammable or explosive liquid,
solid, or gas.
c. Any waters or wastes containing toxic or poisonous solids, liquids, organic
chemicals, or gases In sufficient quantity (either singly or by interaction with other
wastes) to injure or interfere with any sewage disposal process, constitute any
hazard to humans or animals, create a public nuisance, or create any hazard in the
receiving waters of the sewage treatment plant.
d. Any waters or wastes having a pH lower than 5.5 or greater than 8.0 or having any
other corrosive property capable of causing damage or hazard to structures,
equipment, and personnel of the sewage works.
e. Solid or viscous substances In quantities or of such size capable of causing
obstruction to flow in sewers or other interference with the proper operation of the
sewage works such as, but not limited to, ashes, cinders, sand, mud, straw,
shavings, metal, glass, rags, feathers, tar, plastics, wood, unground garbage, whole
blood, paunch manure, hair and fleshings, entrails, animal wastes, paper dishes,
cups, milk containers, etc., either whole or ground by garbage grinders.
4. Wastes, in particular fats, oils, and grease (FOG), shall not be discharged by
nonresidential sewer users at concentrations in excess of one hundred fifty milligrams
per liter (150 mgn). The city of Hayden will periodically sample the effluent from
nonresidential users to check for compliance. If the user fallsto meet the one hundred
fifty milligrams per liter (150 mg/I) requirement, the discharge will be retested no
sooner than two (2) weeks but with in one month of the violation, at the expense of the
sewer user, and thereafter on a continuing monthly basis until compliance with the
standard is achieved or a date of compliance is establlshed with the city inspector to
include the name of the contractor who will be performing the necessary
modifications. Newly constructed restaurants, delicatessens, schools, etc., will install
10/11/2012 10:46 AM
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separation equipment adequate to ensure that they must meet the one hundred fifty
milligrams per liter {150 mg/I) limit as a precondition to passing their final plumbing
inspection.
5. No person shall discharge or cause to be discharged the following described
substances, materials, and wastes if it appears likely in the opinion of the city that
such wastes can harm either the sewers, regional facility or equipment, have an
adverse effect on the receiving stream or ground water or can otherwise endanger life,
- limb, public property, or constitute a nuisance:-1n-rorming-1ts-opinton-ano-the----acceptability of these wastes, the city will give consideration to such factors as the
quantities of subject wastes in relation to flows and velocities in the sewers. materials
of construction of the sewers, nature of the sewage disposal process, capacity of the
sewage disposal system, and other pertinent factors. The substances prohibited are
those listed as hazardous wastes by the environmental protection agency (EPA) in the
EPA priority pollutant list, or other substances deemed unacceptable by the city, the
Panhandle health district, or the Idaho department of health and welfare, division of
environmental quality.
6. The city has the right to refuse connection to the sewerage system when the system
iS not In compliance with state, federal or local laws or regulations.
7. At the time of connecting to the system, the property owner shall pay a stub
installation fee, set by the city council, for any existing stub or shall pay for a stub to
be installed if a stub needs to be Installed to connect the building sewer to the
system, unless the installation of the stub was accomplished through a local
improvement district in which the owner of the property participated.

c. Sewer User Charges For Operation, Maintenance And Replacement Of Sewerage
System:

·

1. Purpose: There is hereby established a system of periodic service charges and fees in
order to equitably impose upon all users of public sewerage systems the costs and
expenses of maintenance, operation, replacement and other expenditures of the
sewerage system. Said service charges and fees for purposes of computation shall be
based upon: a) the volume and content of the effluent discharged into the sewerage
system of the city; and b) the actual and expected costs and expenses of
maintenance, operation, replacement, upgrading and repair of the seweragesystem,
such charges and fees being determined to be the benefit derived by each building,
structure or user of the collector system and regiOnal facHity.
2. User Fee: All users shall be charged an appropriate user fee at such time as the user
connects to the system. The user fee shall be based upon the following:
a. Minimum Service Unit: The basic minimum service unit shall be for a single-family
dwelling. A single-family residence, each unit in a multi-unit dwelling, and each
mobile home in a public and private mobile home park shall be assessed the
minimum seivice unit.
b. Water Usage Fee: All other users shall be charged a fee in such a manner as to
IO/l l/2012 10:46 AM
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approximate the potential wastewater service requirements, based upon information
available to the city regarding the water usage for that user or similar users.
c. Flow Factors: The city shall have authority, but not the obligation, to adjust flow
factors according to particular special circumstances; provided, however, that flow
factors will not be reduced based upon claims of seasonal use or vacancy of a
partlcular user.

·----- a. Pretreatment: Any user tnatctis-ctrarga-sindustriatwastes-or-other-polftrtants-may-be-----assessed a surcharge on waste flows containing those pollutants and shall pretreat
the waste prior to discharge.
3. Connection:
a. When the installation of the sewer line has been accomplished through a local
improvement district, all residential, commercial, public or Industrial users shall
connect to the sewer within one year after the sewer service line becomes available.
This includes all units In a multi-unit dwelling, all units In a PUD, and all
manufactured/mobile homes in a mobHe home park. Failure to connect to the sewer
Within the one year period shall be a violation of this chapter.
b. If sewer line extension is the result of private development, the city may prepay for
any stubs that the city deems reasonably necessary to serve adjacent lands and the
owner of the adjacent land shall pay to the city the installation fee set by the city
council when the connection occurs or the property Is sold. The owner of the
adjacent lands shall be required to connect to the sewer within one year after the
land is sold, developed (subdivision or new construction which changes use) or if
the existing septic system fails. Failure to connect to the sewer within the one year
period shall be a violation of this chapter.
4. Billing And Payment:
a. User charges billed on a periodic basis as determined by thecity, shall be due to the
city within thirty (30) days of billing. Delinquent bills may be assessed late fees on
the unpaid balance as set by resolution.
b. Billings for accounts shall be in the name and mailing address of the owner. A letter
of agreement executed by the owner requesting sewer service and accepting
responsibility for sewer charges shall be submitted by the owner prior to connection
to the sewer system and at the time of change of ownership in order to continue
sewer service to the property.
c. The owner in whose name the billing is currently being sent shall be responsible to
provide to the city the name and address of any new owner of the property when a
transfer of ownership is made.
d. The owner of any such premises using the sanitary sewer system shall be liable for
all fees and charges assessed by the city. Such charges shall become a lien upon
and against the property against which the charge or fee is levied to the extent
permitted by law in the state of Idaho. In case of nonpayment or delinquency in the
payment of the sewer charges of the fees imposed, the city is authorized upon ten
I0/11/2012 l 0:46 AM
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(10) days' notice to the owner, occupant, or person in charge of premises, to
discontinue sewer service and such sewer service shall remain discontinued until
such fees, including a fee for reestablishment of service has been paid to the city.
All fees herein shall be at the discretion of the city council. Said fees shall be set by
council resolution.

-----------

-·--

- -·

e. A deposit, in an amount to be set by resolution of the city council, shall be paid by
the property owner at the time of the issuance of a building permit for all new
construction that wf(fbe connected to the city sewer !ij1Stem, 6niti1"Riftfrrre-ofih-e------------------establishing of a sewer billing account for all existing structures.

5. Delegation: The city hereby reserves the right to delegate administration, performance
of operation and maintenance, and user charge collections to the regional board or to
such other third party as may be deemed appropriate in the discretion of the city.
6. Revisions And Appeals To User Charge: Revisions to user charges shall be based
upon total daffy flow to the public sewerage system as measured by a sewer meter or
a water meter. Any user may appeal the flc,.y factor or user charge to the city
administrator. The notice of appeal shall be in writing and shall be submitted to the
city clerk. The city administrator shall have the power to approve, amend, or deny the
appeal and the decision of the administrator shall be final. The user charge may be
updated as necessary to reflect actual costs.
7. Flow Factor: The city reserves the right to adjust a particular flow factor from time to
time (both with respect to adjustment of capitalization fees and with respect to
assessment of greater or lesser O&M charges) in the case of a change In use or
discharge of a particular user. The city may negotiate the flow calculation for a new
connection and adjust the value after a reasonable period to verify actual use
(typically 1 year). (Ord. 349, 9-17-2003)

8-1-5: CAPITALIZATION FEES:

A Applicability: This section is applicable to all new development within the city of Hayden
that requires a building permit and requires connection to the Hayden sewerage system
and those previously unconnected users that are required to connect to the city of
Hayden sewer system.

B. Basis For Determining Capitalization Fees:

1. All new users shall pay the appropriate capitalization fee for existing platted lots at the
time the building permit is issued.and for existing developed parcels prior to
connecting to the sewer system; this money shall be placed in a special fund for
utilization by the city of Hayden for sewer, interceptor, collection, and treatment system
construction and obligations for the regional facility.
10/11/2012 10:46 AM
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2. The capitalization fee for residential uses shall be based upon a minimum service unit.
In no case shall the capitalization fee be less than that for one slngle~family residence.
The capitalization fee for all other users shall be based upon the anticipated flow,
which will be monitored on an annual basis and adjusted based upon actual flows.
Actual flows for capitalization fees shall be calculated in the same manner as flows for
user charges.
- - -- - - -

3. The city reserves the right to adjust a particular flow factor If the initial flow factors are
underestimate![-When the 1niftal flow factors have been und~timatel'.f-or1hlri:rsTIJ____ -----------------the property has changed, the city may charge the user an additional capitalization fee
for demonstrated usage of the system beyond that estimated at the time of
connection.

4. The capitalization fees rates may be adjusted by resolution of the city.
5. Any additional capitalization fees that are due based upon the adjusted flows may be
paid over a twelve (12) month period in six (6) equal payments added to the city's
sewer utility bffling. Extended surcharge payment periods not to exceed three (3}
years may be granted with city council approval. (Ord. 422, 6-13-2006)

8-1-6: PERMIT REQUIRED TO WORK ON PUBLIC SEWER:
It Is unlawful for any person that is not a certified HARSB operator or city of Hayden
employee to uncover, make any connection with or opening Into, use, alter, or disturb any
public sewer or appurtenance thereof without first obtaining a written permit approved by
the city engineer. (Ord. 387, 6-28-2005)

Chapter 2
STORM WATER MANAGEMENT
8-2-1: TITLE:
This chapter shall be known as the STORM WATER MANAGEMENT ORDINANCE OF THE
CITY OF HAYDEN, /DAHO. (Ord. 216, 3-25-1993)

8-2-2: PURPOSE:

10/11/2012 10:46 AM
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The purpose of this chapter shall be to require implementation of surface water
management techniques which rely upon natural on-site treatment and recycling of storm
water as opposed to collection and conveyance of untreated storm water into ground water
sources or into surface bodies of water. The underlying purposes to be achieved by
implementation of such regulations are the protection of ground water quality through
pretreatment of storm water prior to infiltration and protection of surface water resources
from the effects of contaminants, sedimentation and erosion. (Ord. 216, 3-25-1993)

8-2-3: DEFINITIONS:
As used in this chapter, the following words and terms shall have the meanings ascribed to
them in this section:

AS·BUILT DRAWINGS: Design plans which have been revised to reflect all changes to the
plans which occurred during construction.
BEST MANAGEMENT PRACTICE (BMP): Physical, structural and/or managerial practices
that, when used singly or In combination, prevent or reduce pollution of water.

BOND: A surety bond, cash deposit or escrow account, assignment of savings, irrevocable
letter of credit or other means acceptable to or required by the permit authority toguarantee
that work is completed in compliance with the project's drainage plan and in compliance
with all local government requirements.
CLEARING: The destruction and removal of vegetation by manual, mechanical or chemical
methods.
CONVEYANCE: A mechanism for transporting water from one point to another, including
pipes, ditches and channels.
CONVEYANCE SYSTEM: The drainage facffltfes, both natural and manmade, which collect,
contain and provide for the flow of surface and storm water from the highest points on the
land down to a receiving water. The natural elements of the conveyance system include
swales and small drainage courses, streams, rivers, lakes and wetlands. The manmade
elements of the conveyance system include gutters, ditches, pipes, channels and most
retention/detention facilities.
DESIGN STORM. A rainfall event of specific return frequency and duration that is used to
calculate the runoff volume and peak discharge rate.
DETENTION: The temporary storage of storm runoff in a BMP, which is used to control the
peak discharge rates and which provides ~ravity settling of pollutants.
EROSION: 1'he wearing away of the land surface by running water, wind, Ice or other
geological agents, Including such processes as gravitational creep. Also, detachment and
movement of soil or rock fragments by water, wind, Ice or gravity.
10/11/2012 10:46 AM
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EROSION/SEDIMENTATION CONTROL: Any temporary or permanent measures taken to
reduce erosion; control slltatlon and sedimentation; and ensure that sediment-laden water
does not leave the site.
GROUND WATER: Water in a saturated zone or stratum beneath the land surface or a
surface water body.
IMPERVIOUS SURFACE: A hard-surface area which either prevents or retards the entry of
water into the soil mantle as under natural conditions prior to development, and/or a
hard-surface area which causes water to run off the surface in greater quantities or at an
increased rate of flow from the flow present under natural conditions prior to development.
Common impervious surfaces include, but are not limited to, roof tops, walkways, patios,
driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed
earthen materials and oiled, macadam or other surfaces which similarly impeded the natural
Infiltration of storm water. Open, uncovered retention/detention facilities shall not be
considered as impervious surfaces.

·--------

INFILTRATION: The downward movement of waterfrom the surface to the sub-soll. The
infiltration capacity is expressed in terms of inches/hour.
INTERMITTENT STREAM: A stream or portion of a stream that flows only in direct response
to precipitation. It receives little or no water from springs and no long-continued supply from
melting snow or other sources. It is dry for a large part of the year, ordinarily more than
three (3) months.
LAND DISTURBING ACTIVITY: Any activity that results in a change in the existing soil cover
(both vegetative and nonvegetative) and/or the existing soil topography. Land disturbing
activities Include, but are not limited to, demolition, construction, clearing, grading, filling
and excavation.
NUTRIENTS: Essential chemicals needed by plants or animals for growth. Excessive
amounts of nutrients can lead to degradation of water quality and algal blooms. Some
nutrients can be toxic at high concentrations.
QUALIFIED, LICENSED PROFESSIONAL: Licensed engineer, landscape architect,
architect, soil scientist or other individual who has demonstrated a professional ability to
design storm water systems and certify their effectiveness with a registered stamp.
RECONSTRUCTION: Road reconstruction shall be considered a modification of the cross
section or sub-grade. Paving or repaving shall not be considered reconstruction.
RETENTION: The holding of runoff in a basin without release, except by means of
evaporation, infiltration or emergency bypass.
RUNOFF: Water originating from rainfall and other precipitation that is found in drainage
facllltles, rivers, streams, springs, seeps, ponds, lakes and wetlands, as well as shallow
ground water.

10/11/2012 10:46 AM
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SEDIMENT: Fragmented material that originates from weathering and erosion of rocks or
unconsolidated deposits and Is transported by, suspended in or deposited by water.
SEDIMENTATION: The deposition of sediment on- ground surfaces and in watercourses.
STORM FREQUENCY: The time interval between major storms of predetermined intensity
and volumes of runoff for which storm sewers and other structures are designed and
--···---- --- -- -00AStructed..to-l:landle..b¥-Cf.r.aulicalfy_.withouls.urcbargi0t;J...an.clb.ackfl.o.ajjog._e_,_g,~_a.2.:Y.e.ar,__ . ____ _
25-year or 100-year storm.
STORM WATER: That portion of precipitation that does notnaturally percolate into the
ground or evaporate, but flows via overland flow, interflow, channels or pipes into a defined
surface water channel or a constructed infRtration facility.
SWALE: A shallow drainage conveyance or inflltratlon area with relatively gentle side slopes.
generally with flow depths less than one-half foot (1'2').
TREATMENT BMP: A BMP that is intended to remove pollutants from storm water. A few
examples of treatment BMPs are detention ponds, oil/water separators, biofiltration swales
and constructed wetlands.
UNIQUE SITE CHARACTERISTICS: Soil, slope or depth to bedrock conditions that will not
accommodate on-site treatment through infiltration to the standards specified in this
chapter. {Ord. 216, 3-25-1993)

8-2-4: ADOPTION OF SUPPORTING DOCUMENTATION:
The city may adopt, by resolutlon, design standards, definitions of terminology,
administrative procedures, etc., intended to implement the general requirements and
performance standards set forth in this chapter. Changes in the design standards may be
accomplished by subsequently adopted resolution. Such design standards may be
complied with in alternative ways that will contribute to rational achievement of the general
requirements and performance standards set forth in this chapter; provided, that any such
changes must be proposed by a qualified, licensed professional, subject to review and
approval by the city. (Ord. 216, 3-25-1993)

8-2-5: APPLICABILITY:
The achievement of standards, employment of methods and techniques required by this
chapter shall be applicable in the following circumstances:

10/11/2012 10:46 AM
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A New Subdivisions: Development of every new subdivision of land within the jurisdiction of
the city.

B. Commercial And Industrial SHes: All commercial and industrlal site development for
which grading, site development, construction or building permits may be required
__ __p_U_!'S!:l~nt toth~ land use regulations of the city. __ _ ______ ·-· ·-- ______________ _

C. Public Projects: All public projects within the jurisdiction of the city, including, but not
limited to, street construction or reconstruction (modification of the cross section, not to
include resurfacing), park development, building development or other public works
construction or development which could or will affect storm water drainage patterns
within the jurisdiction. Except as necessary tomaintain the continuity of existing storm
water handling systems, all new construction as outlined in this section, shall employ
the methods for storm water management required by this chapter and shall otherwise
be designed to minimize adverse impacts upon surface and ground water quality.

D. Land Disturbing Activities: Every building or land development permit where land
disturbing activity is to occur on any part of the sites with a slope greater than fifteen
percent (15%) or on sites less than five hundred feet (500') from environmentally
sensitive areas such as wellhead protection areas and saturated aquifer recharge areas
or on sites less than five hundred feet (500') distant horizontally from, and located
vertically above any surface water in the form of a perennial or Intermittent stream, river,
pond, lake, wetland or similar surface feature which can be determined from USGS
7.5-mlnute quadrangle topographic maps. Storm water management plans may not be
necessary for individual buffding sites if runoff from the _site has been accommodated by
an approved storm water management plan for the subdivision in which the site Is
located. However, detailed erosion control plans may still be required. The administrator
of this chapter may allow a building permit to be Issued for minor additions to existing
improvements without the preparation of a storm water management plan if, In using
their professional judgment, the requirements of this chapter can be met by existing site
conditions. {Ord. 216, 3-25-1993)

8-2-6: GENERAL REQUIREMENTS:
Unless otherwise lawfully excused from compliance with the standards set forth in this
chapter, all development to which this chapter is applicable shall comply with the following
requirements and methods for storm water management control:

A Contaminant Removals:
10/11/2012 10:46 AM
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1. Storm water, in accordance with the performance standards set forth herein, shall be
directed by nonerosive means to grass infiltration areas when appropriate. Expected
contaminant removals are as follows:

n.-...--¥.~.,, .....,,,,_._ ... . h-~-..···n~~"-·-·. ·-···. . ···~
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•

(Ord. 216, 3-25-1993)
2. If the proposed development exceeds site limitations as defined in appendix D of the
storm water management plan criterion and engineering standards for grass infiltration
methods, which is on file In the city office, then an acceptable alternative storm water
collection, treatment and disposal system in accordance with an approved storm water
management plan must be used. Said grass infiltration areas or other approved
alternative on-site storm water collection and treatment systems may be approved In
either nodal or dispersed form, subject to specific approval by the city during the
development review process. (Ord. 216, 3-25-1993; amd. 2002 Code)

B. Development: All development subject to this chapter shall be carried out such that the
runoff of storm or other surface waters shall not be accelerated, concentrated, or
otherwise conveyed beyond the exterior property lines or project boundaries of the
project in question, except In compliance with the provisions of best management
practices (BMPs) adopted pursuant to this chapter or as allowed through joint
management of storm water with adjoining property owners pursuant to agreement
approved by the city. The quality of surface runoff shall be protected by strict compliance
with the design standards and BMPs adopted pursuant to this chapter or by
implementation of measures shown by a "qualified, licensed professional", as defined in
section 8-2-3 of this chapter, to have an effective design capability which exceeds the
BMPs adopted hereby.

C. Landowners; Plan: Each landowner developing real property subject to the terms of this

IO/ll/201210:46AM
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chapter shall develop a comprehensive storm water management plan which addresses
and complies with the requirements and standards established by this chapter and the
plan criteria, design standards and BMPs adopted by resolution pursuant to this chapter.
Each plan for storm water management shall be approved by a qualified, licensed
professional, who shall submit both construction quality design drawings and supporting
calculations for review by the city prior to start of construction. Each storm water
management plan shall also identify necessary maintenance requirements.
- - · - ·-·

----· -·--··-·-·--·-··--·-·-·-··----------·-------·-·--- -·-

D. Developers; Plan: Each developer who proposes and implements storm water'
management systems for collection or treatment of storm water in accordance with this
chapter shall also establish, including assurance of adequate funding, the necessary
maintenance system, Including an acceptable plan for sustained functioning of the
collection and treatment system, and, when requested, grant the necessary easements
to the local government which may chose to provide continued maintenance of the
system by public authorities or may require the owner to accomplish the same. The city
Is hereby authorized to establish a department of city government to perform
maintenance service for storm water management system components or to contract for
such maintenance In order that drainage system components can be maintained. Such
services shall be financed by charging fees to owners and/or occupants of real property
benefited by such service. (Ord. 216, 3-25-1993)

E. Other Applicable Requirements: This chapter shall be applied in a manner consistent
with the procedures set forth in the zoning ordinance, subdivision ordinance, building
code ordinance, and such other ordinances as the city may enact to regulate the use
and development of land within the city pursuant to authority granted by Idaho Code title
65, chapter 67. For purposes of application of the design standards and other related
documents and standards for the city, the city shall be designated as the permit
authority. (Ord. 216, 3-25-1993; amd. 2002 Code)

8-2-7: PERFORMANCE STANDARDS:
The following performance standards shall be applicable to all design, construction,
implementation and maintenance of storm water management systems pursuant to the
jurisdiction exercised through this chapter:

A. Increase In Rate: There shall be no increase In the peak rate of runoff from the site when
compared with the dissipation of storm water in the undeveloped state for a 25-year
storm of two (2) hour duration. Within project boundaries, sufficient retention capacity
shall be constructed to detain surface flow to meet the performance standards
established by this section. For purposes of this chapter, "undeveloped state" shall
mean the natural soils and vegetation in place prior to the start of any construction or
10/11/2012 I0:46 AM
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clearing activity on a site.

. _______ -~ _

B. Collection Or Concentration: No storm water shall be collected or concentrated, except
within a channel protected against erosion and containing energy dissipation measures
to prevent further erosion on adjoining lands. Existing unprotected channels shall be
_ _l?fotected against further erosl~n In the course of site development. Any site
__
development or construction shall preserve installedcomponents of a storm water
management plan. All disturbed soils shall be protected during the course of
construction to prevent exposure to storm water and to contain eroded materials should
contact be made.

_

C. Directed To Grass Infiltration Areas: Any and all collected storm water shall be directed to
grass Infiltration areas which shall be established with grass and other approved plant
materials or to an acceptable alternative storm water management design. Grass
infiltration areas or their acceptable alternatives shall be sized to hold and treat the first
one-half Inch (1'2") of storm water runoff from all impervious surfaces. The overall storm
water disposal system shall have a capacity to handle a 25-year storm based upon the
appropriate Idaho transportation department IDF curve, without damage to the storm
water management system or adjacent land and Improvements. (Ord. 216, 3-25-1993)

8-2-8: GUARANTEE OF INSTALLATION:
No final plat shall be signed until the storm water management facilities are in place and
functioning as designed or until a guarantee of financial surety is provided to and accepted
by the city. No certificate of occupancy will be issued until the storm water management
system has been installed and Is functioning as designed. If, in the judgment of the city,
project occupancy can be achieved without harm to the environment or potentlal occupants,
occupancy may proceed upon receipt of an acceptable guarantee of financial surety to
complete installation when weather conditions or other variables allow. In no case shall such
guarantee be allowed If the Incomplete improvements would result in increased erosion,
sedimentation or other damage to the development, public improvements, subsurface or
surface waters, or the proposed storm water management system. At any time, the city is
authorized to stop work on the installation of subdivision improvements, to embargo further
issuance of building permits In a development, to stop work on any individual building or
develepment of any lndMdual building site, or to otherwise take steps necessary to protect
the waters of the state from damage as a result of development. (Ord. 216, 3-25-1993)

8-2-9: PROHIBITED _CONDUCT:

10/11/2012 l0:46 AM
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No person shall damage, harm, fall to install or complete, or otheiwlse impair the grass
infiltration areas, approved methods of transmission of storm water to grass infiltration areas
or any portion of a storm water management system installed pursuant to this chapter.
Unless other provisions are made in the process of development review and approval,
responsibUity for maintenance of storm water system elements remains with the property
owner and violation of these maintenance requirements shall constitute a violation of
-this.chapter._(QrcL2l6.-3=25.:1993). ___ __ __ ___ _____
----------------·--··--- ______ _

8-2-10: VARIANCES:
A variance from the requirements of this chapter or from the design standards adopted
pursuant to this chapter may be granted only upon a showing of undue hardship due to
unique site characteristics. Said variance may only be granted In such circumstances If the
approval of the variance would not otherwise impair achievement of the standards or
purposes of this chapter, would not impose additional burden upon adjoining or
downstream lands or landowners, or otheiwise disrupt the scheme of storm water
management In the community. It shall be incumbent upon anyone requesting a variance to
provide data showing that alternative methods of storm water handling proposed will
produce comparable efficacy of the storm water management measures required by this
chapter. The variance request shall be first submitted to the Hayden hearing examiner, who
shall conduct a hearing In accordance with the provisions of Idaho Code section 67-6516
and forward a recommendation to the city council, who shall make the final decision
concerning the variance. (Ord. 216, 3-25-1993; amd. 2002 Code)

8-2-11: ENFORCEMENT AND PENALTY:
Provisions of this chapter may be enforced in the following manner:

A Fine: Vrolation of the terms of this chapter may be punishable in accordance with the
standards of Idaho Code section 18-113. Each day of violation shall constitute a separate
offense.

B. CMI Action: May be enforced by cMI action to compel performance and completion of, or
maintenance of, facilities installed pursuant to this chapter.

C. Revocation Or Denial Of Permits Or Certificates: May have building permits or certificates

I0/11/2012 10:46 AM
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of occupancy denied or revoked, as the case may be. Occupancy of a dwelling or
building without an approved certificate of occupancy shall constitute a violation of this
chapter in addition to any building or zoning ordinance from which the occupancy
requirement is derived. (Ord. 445, 1-22-2008)

- - - - - - ------- - - - - -·---c·t,apter a------------PRETREATMENT REGULATIONS
8-3-1: GENERAL PROVISIONS:

10/11/2012 10:46 AM
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A Purpose And Policy:
1. This chapter sets forth uniform requirements for users of the publicly owned collection
system of the city and enables the city to comply with all applicable state and federal
laws, Including the clean water act (33 USC 1251 et seq.) and the general
pretreatment regulations (40 CFR part 403). The city contracts with the HARSB for
treatmenflfARSB has their own pretreatment orchnance. The OOjectives Offfir-----------------------·-chapter are:

a. To prevent the introduction of pollutants into the city's wastewater collection system
that will interfere with the operation of the city WWCS and HARSB POTW;
b. To prevent the introduction of pollutants and subsequent influent to the city WNCS,
which will pass through the POTW, inadequately treated, into receiving waters or
otherwise be incompatible with the POTW;
c. To ensure that the quality of the wastewater treatment plant sludge is maintained at
a level which allows its use and disposal in compliance with applicable statutes and
regulations;
d. To protect POTW, city WNCS and HARSB personnel who may be affected by
wastewater and sludge in the course of their employment and to protect the general
public;
e. To improve the opportunity to recycle and reclaim wastewater and sludge from the
HARSB POTW; and
f. To coordinate a pretreatment program with HARSB.
2. This chapter shall apply to all users of the city WWCS. This chapter authorizes the
issuance of wastewater discharge permits; authorizes monitoring, compliance and
enforcement actMties; establishes administrative review procedures; requires user
reporting; and provides for the setting of fees for the equitable distribution of costs
resulting from the program established herein.

B. Administration: Except as otherwise provided herein, the superintendent shall administer,
implement and enforce the provisions of this chapter. Any powers granted to or duties
imposed upon the superintendent may be delegated by the superintendent to other city
or HARSB personnel. (Ord. 276, 11-1()..1998)

8-3-2: ABBREVIATIONS:
The following abbreviations shall have the designated meanings:

10/11/2012 10:46 AM
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jaccldental spill prevention plan
jsoo
~lochemlcal oxygen demand
!code of federal regulations
!iCFR
; jCOH V\/WCS ~tty of Hayden wastewater collection system
f:1coo
!Chemical oxygen demand
U.S. environmental protection agency
flEPA
jgallons per day
fijpd
p:iayden area regional sewer board

f(ASPP

ilHARSB

tll

!liter

IILEL

!lower explosive limit
jmllligrams
!mllllgrams per liter
~ational pollutant discharge elimination system
joperatlon and maintenance
~ubllcly owned treatment works
jresource conservation and recovery act
!standard Industrial classifications
lsotid waste disposal act (42 USC 6901 et seq.)
~otal suspended solids
junited States code

njmg
f:
:-jmg/1
I'
~INPDES

Uo&M
~IPOTW

!-!RCRA

jis,c

(/SWOA

;:jTSS
fjusc

(Ord. 276, 11-10-1998)

8-3-3: DEFINITIONS:
The use of the singular shall be construed to include the plural and the plural shall include
the singular as indicated by the context of Its use.
Unless a provision explicitly states otherwise, the following terms and phrases, as used in
this chapter, shall have the meanings hereinafter designated:
ACT OR THE ACT: The federal water pollution control
act, as amended, 33 USC 1251 et seq.

act, also known as the clean water

APPLICABLE PRETREATMENT STANDARDS: For any specified pollutant, city of Hayden
prohibitive standards, city of Hayden specific pretreatment standards (local limits), state of
Idaho pretreatment standards, or EPA's categorical pretreatment standards (when effective),
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whichever standard is appropriate or most stringent.
AUTHORIZED REPRESENTATIVE OF THE USER: A. If the user is a corporation:
1. The president, secretary, treasurer or a vice president of the corporation in charge of
a principal business function, or any other person who performs similar policy or
decision making functions for the corporation; or
·

- ·

2. The manager of one or more manufacturing, production or operation facilitles ---- - -employing more than two hundred fifty (250) persons or having gross annual sales
or expenditures exceeding twenty five million dollars ($25,000,000.00) (in second
quarter 1980 dollars), If authority to sign documents has been assigned or
delegated to the manager in accordance with corporate procedures;

B. If the user is a partnership or sole proprietorship: a general partner or proprietor,
respectively;

C. If the user is a federal, state or local governmental facility: a director or highest official
appointed or designated to oversee the operation and performance of the activities of
the government facility, or his/her deslgnee.
·

D. The indMduals described in subsections A through C of this definition may designate
another authorized representative If the authorization is in writing, the authorization
specifies the Individual or position responsible for the overall operation of the facility
from which the discharge originates or having overall responsibility for environmental
matters for the company, and the written authorization Is submitted to the city of
Hayden.
BIOCHEMICAL OXYGEN DEMAND (BOD): The quantity of oxygen utilized in the
biochemical oxidation of organic matter under standard laboratory procedures for five (5)
days at twenty degrees centigrade (20°C), usually expressed as a concentration (milligrams
per liter (mg/I)).
CATEGORICAL PRETREATMENT STANDARD OR CATEGORICAL STANDARD: Any
regulation containing pollutant discharge limits promulgated by the U.S. EPA In accordance
with sections 307(b) and (c) of the act (33 USC 1317) which apply to a specific category of
users and which appear in 40 CFR chapter I, subchapter N, parts 405-471.
CATEGORICAL USER: A user regulated by one of EPA's categorical pretreatment
standards.
CITY OF HAYDEN (CITY): A municipality Incorporated

in the state of Idaho.
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CITY OF HAYDEN WASTEWATER COLLECTOR SYSTEM (CITY OF HAYDEN \/WI/CS): The
wastewater collectors, interceptors, force main, lift stations and appl!rtenances in city of
Hayden In public right of ways under city of Hayden jurisdiction. This does not directly
include facilities administered by HARSB.
COLOR: The optical density at the visual wave length of maximum absorption, relative to
distilled water. One hundred percent (100%) transmittance is equivalent to zero (0.0) optical
,,..- -density.-

- - - - - · - - · · -·-----·--

-···-··

COMPOSITE SAMPLE: The sample resulting from the combination of individual wastewater
samples taken at selected intervals based on an increment of either flow or time.
COOLING WATER/NONCONTACT COOLING WATER: water used for cooling which does
not come Into direct contact with any raw material, intermediate product, waste product or
finished product. Cooling water may be generated from any use, such as air conditioning,
heat exchangers, cooling or refrigeration to which the only pollutant added is heat.
DOMESTIC USER (RESIDENTIAL USER): Any person who contributes, causes or allows
the contribution of wastewater Into the city of Hayden WWCS or POTW that is of a similar
volume and/or chemical makeup as that of a residential dwelling unit. Discharges from a
residential dwelling unit typically include up to one hundred(100) gallons per capita per day,
0.2 pounds of BOD per capita, and 0.17 pounds of TSS per capita.
ENVIRONMENTAL PROTECTION AGENCY (EPA): The U.S. environmental protection
agency or, where appropriate, the director of the region 10 office of water, or other duly
authorized official of said agency.
EXISTING SOURCE: A categorical Industrial user, the construction or operation of which
commenced prior to the publication by EPA of proposed categorical pretreatment standards,
which would be applicable to sueh source if and when the standard is thereafter
promulgated in accordance with section 307 of the act.
EXISTING USER: Any noncategorical user which was discharging wastewater prior to the
effective date hereof.
GRAB SAMPLE: A sample which is taken from a waste stream on a one-time basis without
regard to the flow In the waste stream and without consideration of time.
HAYDEN AREA REGIONAL SEWER BOARD (HARSB): A governmental entity created by a
joint powers agreement between the city of Hayden, Kootenai County for the Coeur d'Alene
airport and the Hayden Lake recreational water and sewer district.
INDIRECT DISCHARGE OR DISCHARGE: The introduction of pollutants into the city of
Hayden WWCS or HARSB POTW from any nondomestic source regulated under section
307(b), (c) or (d) of the act. The discharge into the city of Hayden WWCS or HARBS POTW
is normally by means of pipes, conduits, pumping stations, force mains, constructed
drainage ditches, surface water Intercepting ditches, and all constructed devices and
appllances appurtenant thereto.
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INTERFERENCE: A discharge which alone or in conjunction with a discharge or discharges
from other sources, either: a) inhibits or disrupts the POTW, Its treatment processes or
operations; b) inhibits or disrupts its sludge processes, use or disposal; or c) is a cause of a
violation of the HARSB's NPDES permit or of the prevention of sewage sludge use or
disposal in compliance with any of the following statutory/regulatory provisions or permits
issued thereunder (or more stringent state or local regulations): section 405 of the clean
water act; the solid waste disposal act (SWDA), including title II commonly referred to as the
-resource-conseFVatien-and;,eooveiy-aGt-(-RGRA)raA-y-State-regulations..containedJn-an.y.___ .___ .______ _
state sludge management plan prepared pursuant to subtitle D of the SWDA:. the clean air
act; the toxic substances control act.
MAXIMUM ALLOWABLE DISCHARGE LIMIT: The maximum concentration (or loading) of a
pollutant allowed to be discharged at any time, determined from the analysis of any discrete
or composite sample collected, independent of the industrial flow rate and the duration of
the sampling event.
MEDICAL WASTES: Isolation wastes, Infectious agents, human blood and blood products,
pathological wastes, sharps, body parts, contaminated bedding, surgical wastes, potentially
contaminated laboratory wastes and dialysis wastes.

NEW SOURCE: A Any building, structure, facility or installation from which there is (or may
be) a discharge of pollutants, the construction of which commenced after the publication of
proposed categorical pretreatment standards under section 307(c) of the act which will be
applicable to such source If such standards are thereafter promulgated in accordance with
that section; provided that:

1. The building, structure, facility or installatlon is constructed at a site at which no
other source Is located; or

2. The building, structure, facility or installation totally replaces the process or
production equipment that causes the discharge of pollutants at an existing source;
or
3. The production or wastewater generating processes of the building, structure,
facility or Installation are substantially independent of an existing source at the same
site. In determining whether these are substantially independent, factors such as
the extent to which the new facility is integrated with the existing plant, and the
extent to which the new facility is engaged in the same general type of activity as
the existing source, should be considered.

B. Construction on a site at which an existing source is located results in a modification
rather than a new source If the construction does not create a new building, structure,
facility or installation meeting the criteria of subsection A2 or A3 of this definition but
otherwise alters, replaces or adds to existing process or production equipment.

C. Construction of a new source as defined under this definition has commenced if the
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owner or operator has:

1. Begun, or caused to begin, as part of a continuous on-site construction program:
a. Any placement, assembly or installation of facilities or equipment; or
b. Significant site preparation work including clearing, excavation or removal of
_ existing buildings, structures or facilities whichis necessary for the placement,
assembly or installation of new source facll1t1es or equipment;-o---------·--· -- -- 2. Entered into a binding contractual obligation for the purchase of facilities or
equipment which are intended to be used in its operation within a reasonable time.
Options to purchase or contracts which can be terminated or modified without
substantial loss, and contracts for feasibility, engineering and design studies do not
constitute a contractual obligation under this definition.
NEW USER: A user that is not regulated under federal categorical pretreatment standards
but that applies to the city of Hayden for a new bulldlng permit or occupies an existing
building and plans to commence discharge of wastewater to the city of Hayden WWCS or
P01W after the effective date hereof. Any person that buys an existing facility that is
discharging nondomestic wastewater will be considered an "existing user" If no significant
changes are made in the manufacturing operation.
PASS THROUGH: A discharge which exits the POTW Into waters of the United States in
quantities or concentrations which, alone or in conjunction with a discharge or discharges
from other sources, is a cause of a violation of any requirement of HARSB's NPDES permit
(including an increase in the magnitude or duration of a violation).
PERMITTEE: A person or user issued a wastewater discharge permit.
PERSON: Any individual, partnership, copartnership, firm, company, corporation,
association, joint stock company, trust, estate, governmental entity, or any other legal entity:
or their legal representatives, agents or assigns. This definition includes all federal, state or
local governmental entitles.
pH: A measure of the acidity or alkalinity of a substance, expressed in standard units.
POLLUTANT: Any dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage
sludge, munitions, medical wastes, chemical wastes, biological materials, radioactive
materials, heat, wrecked or discharged equipment, rock, sand, cellar dirt, agricultural and
industrial wastes, and the characteristics of the wastewater.
PRETREATMEN~ The reduction of the amount of pollutants, the elimination of pollutants,
or the alteration of the nature of pollutant properties in wastewater prior to (or in lieu of)
introducing such pollutants Into the city of Hayden WWCS or POTW. This reduction or
alteration can be obtained by physical, chemical or biological processes; by process
changes; or oy other means (except by dHuting the concentration of the pollutantsunless
allowed by an applicable pretreatment standard).
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PRETREATMENT REQUIREMENl: Any substantive or procedural requirement related to
pretreatment Imposed on a user, other than a pretreatment standard.
PRETREATMENT STANDARDS OR STANDARDS: Prohibited discharge standards,
categorical pretreatment standards and local limits established by the city of Hayden and/or
HARSB.
- - - - . - · -- -

-- PRGHIBr-r-E°"Dl8CHARGfi-S.TAN0AROS OR PROWIBl!ED..OJSCl:fARG.EaAbsolute_ _ _ _ _ _ __
prohibitions against the discharge of certain substances, which appear in subsections
~ and B of this chapter.
PUBLICLY OWNED TREATMENT WORKS (POTW): A "treatment works", as defined by
section 212 of the act (33 USC 1292) which is owned by the city of Hayden and/or HARSB.
This definition Includes any devices or systems used in the collection, storage, treatment,
recycling and reclamation of sewage or industrial wastes of a liquid nature and any
conveyances which convey wastewater to a treatment plant. The term also means the
HARSB interceptors, force main, treatment plant and city of Hayden WWCS.
SEPTIC TANK WASTE: Any sewage from holding tanks such as vessels, chemical toilets,

campers, trailers and septiC tanks.
SEWAGE: Human excrement and gray water (household showers, dlshwashlng operations, ·
etc.).

SEWER: Any pipe, conduit ditch or other device used to collect and transport sewage from
the generating source.

SHALL, MAY: "Shall" Is mandatory, "may" is permissive.
SIGNIFICANT INDUSTRIAL USER: A A user subject to categorical pretreatment standards;
or

8. A user that

1. Discharges an average of twenty five thousand (25,000) gpd or more of process
wastewater to the POTW {excluding sanitary, noncontact cooling and boiler
blowdown wastewater); or
2. Contributes a process waste stream which makes up ftve percent (5%) or more of
the average dry weather hydraulic or organic capacity of the POTW treatment plant;
or

3. Is designated as such by the HARSB or city of Hayden on the basis that It has a
reasonable potential for adversely affecting the POTW's or city of Hayden VWVCS
operation or for violating any pretreatment standard or requirement.
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C. Upon a finding that a user meeting the criteria in subsection 8 of this definition has no
reasonable potential for adversely affecting the city of Hayden WWCS or P01Ws
operation or for violating any applicable pretreatment standard or requirement, the city
of Hayden may at any time, on its own initiative or in response to a petition received
from a user and in accordance with procedures in 40 CFR 403.8(0(6}, determine that
such user should not be considered a significant industrial user.

-------------------- -

SLUG LOAD: Ally discharge at a flow rate or concentration which could cause a violation of
the discharge standards In subsections 8-3-4A through D of this chapter, or any discharge
of a nonroutlne, episodic nature, Including, but not limited to, an accidental spill or a
noncustomary batch discharge.
STANDARD INDUSTRIAL CLASSIFICATION (SIC) CODE: A classification pursuant to the
standard industrial classification manual issued by the United States office of management
and budget.
STORM WATER: My flow occurring during or following any form of natural precipitation,
and resulting from such precipitation, including snow melt
SUPERINlENDENl: The person designated by the city of Hayden to supervise the
operation of the city of Hayden WWCS, and who is charged with certain duties and
responsibilities by this chapter, or a duly authorized representative.
TOTAL SUSPENDED SOLIDS: The total suspended matter that floats on the surface of, or
is suspended in, wa~r. wastewater or other liquid, and which is removable by laboratory
filtering.
TREATMENT PLANT EFFLUENT: The discharge from the POTW Into waters of the United

States.
USER OR INDUSTRIAL USER: A source of indirect discharge. The source shall not Include
Pdomestic user", as defined herein.
WASTEWATER: Liquid and water-carried industrial wastes and sewage from residential
dwellings, commercial buildings, Industrial and manufacturing faclllties, and Institutions,
whether treated or untreated, which are contributed to the city of Hayden WWCS and
POlW.
WASTEWATER DISCHARGE PERMll: An authorization or equivalent control document
Issued by the city of Hayden to users discharging wastewater to the city of Hayden WNCS
or POTW. The permit may contain appropriate pretreatment standards and requirements as
set forth in this chapter.
WASTEWATER TREATMENT Pl.ANT OR TREATMENT PLANl: That portion of the POTW
which is designed to provide treatment of municipalsewage and industrial waste. (Ord. 276,
11-10-1998)
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8-3-4: GENERAL REQUIREMENTS:

A. Prohibited Discharge Standards:

1. General Prohibitions: No user shall introduce or cause to be introduced into the city of
-·----r-layden-WV.V.ca..or.eo:r.w_at\¥-pD.llutanLor.wasJewater which causes pass through or
interference. These general prohibitions apply to all users of the city of Hayden
WWCS and/or P01W whether or not they are subject to categorical pretreatment
standards or any other national, state or local pretreatment standards or requirements.
2. Specific Prohibitions: No user shall introduce or cause to be introduced into the city of
Hayden WWCS and/or POTW the following pollutants, substances or wastewater:
a. Pollutants which create a fire or explosive hazard in the city of Hayden WVVCS or
POTW, including, but not limited to, waste streams with a closed-cup flash point of
less than one hundred forty degrees Fahrenheit (140°F) (60°C) using the test
methods specified in 40 CFR 261.21;
b. wastewater having a pH less than 5.0 or more than 9.0, or otherwise causing
corrosive structural damage to the city of Hayden WWCS and or POTW or
equipment;
c. Solid or viscous substances in amounts which will cause obstruction of the flow in
the city of Hayden VWICS and or POTW resulting in interference, but in no case
solids greater than one-half Inch (1 /2") in any dimension.
d. Pollutants, Including oxygen demanding pollutants (BOD, etc.), released in a
discharge at a flow rate and/or pollutant concentration which, either singly or by
interaction with other pollutants, will cause interference with the city of Hayden
WWCS and/or POTW;
e. Wastewater having a temperature which will inhibit biological activity In the
treatment plant resulting in interference, but in no case wastewater which causes
the temperature at the introduction into the treatment plant to exceed one hundred
four degrees Fahrenheit (104°F) (40°C) unless the approval authority, upon the
request of the city, approves alternate temperature limits;
f. Petroleum oil, nonbiodegradable cutting oil, or products of mineral oil origin, in
amounts that will cause Interference or pass through;
g. Pollutants which result in the presence of toxic gases, vapors or fumes within city of
Hayden WWCS and/or POTW in a quantity that may cause acute worker health and
safety problems;
h. Trucked or hauled pollutants, except at discharge points designated by the city of
Hayden;
i. Noxious or malodorous liquids, gases, solids or other wastewater which, either singly
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or by interaction with other wastes, are sufficient to create a public nuisance or a
hazard to life, or to prevent entry into the sewers for maintenance or repair;
j. Wastewater which Imparts color which cannot be removed by the treatment process,

such as, but not limited to, dye wastes and vegetable tanning solutions, which
consequently impart color to the treatment plant's effluent, thereby violating the
HARSB's NPDES permit. Color (in combination with turbidity) shall not cause the
__ ..treatmenlplant..effll.taoLtQ r ce the de th of the com ensation point for
photosynthetic activity by more than ten percent (10%) from the seasonab y
established norm for aquatic life;
k. Wastewater containing any radioactive wastes or isotopes except as specifically
approved by the superintendent in compliance with applicable state or federal
regulations;
I. Storm water, surface water, ground water, artesian well water, roof runoff,
subsurface drainage, swimming pool drainage, condensate, deionized water,
noncontact cooling water and unpolluted wastewater, unless specifically authorized
by the superintendent;
m. Any sludge, screenings or other residues from the pretreatment of industrial wastes
or from industrial processes;
n. Medical wastes, except as speclfically authorized by the superintendent;
o. Wastewater causing, alone or in conjunction with other sources, the treatment
plant's effluent to .fail a toxicity test;
p. Detergents, surface-active agents, or other substances whieh may cause excessive
foaming in the city of Hayden WWCS and/or POTW;
q. Any liquid, solids or gases which by reason of their nature or quantity are or may be
sufficient, either alone or by Interaction with other substances, to cause fire or
explosion or be Injurious in any other way to the city of Hayden WWCS and/or
POTW, or to the operation of the city of Hayden \NWCS and/or POTW. At no time
shall two (2) successive readings on an explosion meter, at the point of discharge
into the system (or at any point in the system), be more than five percent (5%), nor
any single reading over ten percent (10%) of the lower explosive limlt (LEL) of the
meter;
r. Grease, animal guts or tissues, paunch manure, bones, hair, hides or fleshings,
entrails, whole blood, feathers, ashes.cinders, sand, spent lime, stone or marble
dusts, metal, glass, straw, shavings, grass clippings, rags, spent grains, spent
hops, waste paper, wood, plastics, gas, tar asphalt residues, residues from refining
or processing of fuel or lubricating oil, mud, or glass grindings or polishing wastes.
s. Any substance which will cause the POTW to violate Its NPDES and/or other
disposal system permits.
t. Any wastewater, which, in the opinion of the superintendent, can cause harm either

to the sewers, sewage treatment process or equipment; have an adverse effect on
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the receiving stream; or can otherwise endanger life, limb, public property, or
constitute a nuisance, unless allowed under special agreen:ient by the
superintendent (except that no special waiver shall be given from categorical
pretreatment standards).
u. The contents of any tank or other vessel owned or used by any person In the
business of collecting or pumping sewage, effluent, septic tank waste or other
-----'w
..,ast.ew.ater unless said person has first obtained testing and approval as may be
generally required by the HARSB and paid all fees assesseaTofthe privilege of said---------··discharge.
v. Any hazardous wastes as defined In rules publlshed by the state of Idaho or in EPA
rules 40 CFR part 261.

w. Persistent pesticides and/or pesticides regulated by the federal insecticide
fungicide rodenticide act (FIFRA).
Pollutants, substances or wastewater prohibited by this section shall not be
processed or stored In such a manner that they could be discharged to the city of
Hayden WWCS and/or POTW.

B. Federal Categorical Pretreatment Standards: The national categorical pretreatment
standards as amended and promulgated by EPA pursuant to the act, and as found at 40
CFR chapter I, subchapter N, parts 405-471, are hereby incorporated and shall be
enforceable under this chapter.

C. State Requirements: State requirements and limitations on discharges to the city of
Hayden and/or POTW shall be met by all users which are subject to such standards in
any instance in which they are more stringent than federal requirements and limitations,
or those in this chapter or in other applicable ordinances.

D. Local Limits:
1. The following pollutant limits are established to protect against pass through and
interference. No person shall discharge wastewater containing in excess of the
following daily maximum allowable discharge limits:

fFW-

~rr10:003·1;gn~rs~~ic ..
lmg/1 11-cad-,-m-lu_m_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ,

lmg/l
ii: 12:77
/3.38 jmg/1

!chromium
1-cop-pe_r_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ,
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lmg/1 joi1 and grease (petroleum and vegetable based)
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Dlachargo Jlmls for li&Jed meJal -.ti be c:ak:ulollld on an JndMdual
basis. Determination of local limits will be based on impact on TMDL
and treatment process.

f

r:

b. Astandard five (5) day blochemical oxygen demand of four hundred (400) mg/I or
fifty (50) pounds.

c. Four hundred (400) mg/I of suspended solids or fifty (50) pounds.
d. Nine (9) mg/I of total phosphorus or 1.9 pounds.
e. Forty (40) mg/I of total nitrogen or 8.3 pounds.
f. A flow of twenty five thousand (25,000) gallons.
g. A chlorine demand of twenty (20) mg/I.

2. The limits as established In subsection 01 of this section apply at the point where the
wastewater la discharged to the city of Hayden WWCS and/or POlW (end of the
pipe). All concentrations for metallic substancea are for "total" metal unless Indicated
otherwise. The superintendent may inpose mass limitations in addition to (or in place
of) the concentration baeed limitations above. Where a user Is subject to a categorical
pretreatment standard and a local limit for a given pollutant, the more stringent limit or
applicable pretreatment standard shall apply.

E. City's Right Of Revision: The city reserves the right to establish. by ordinance or In
wastewater discharge permits, more stringent standards or requirements on discharges
to the city of Hayden WWCS.

F. Special Agreement: The city reserves the right to enter Into special agreements with users
setting out special terms under which they may discharge to the city of Hayden WWCS.
In no case will a special agreement waive compliance with a categorical pretreatment
standard or federal pretreatment requirement. However, users may request a net gross
adjustment to a categorical standard in accordance with 40 CFR section 403.15. They
may also request a variance from the categorical pretreatment standard from the
10/11/2012 10:46 AM
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approval authority in accordance with 40 CFR section 403.13.

G. DIiution: No user shall ever increase the use of process water, or in any way attempt to
dllute a discharge, as a partial or complete substitute for adequate treatment to achieve
compliance with an applicable pretreatment standard or requirement unless expressly
- - - - - -= _ - . _authorized by anap_plio.able pretreatment standard or requirement. The superintendent
may impose mass limitations on users which he believes may be using dilution to meet
applicable pretreatment standards orrequirements, or in other cases when the imposition
of mass limitations is appropriate.

H. Pretreatment Facilities: Users shall provide necessary wastewater treatment as required
to comply with this chapter and shall achieve compliance with all applicable
pretreatment standards and requirements set out In this chapter within the time
limitations specified by the EPA. the state, or the superintendent, whichever is more
stringent. Any facilities required to pretreat wastewater to a level acceptable to the city
shall be provided, operated and maintained at the user's expense. Detailed plans
showing the pretreatment facilities and operating procedures shall be submitted to the
city for review, and shall be acceptable to the city before construction of the facility. The
review of such plans and operating procedures WIii In no way relieve the user from the
responsibility of modifying the facility as necessary to produce an acceptable discharge
to the city under the provisions of this chapter.

I. Deadline For Compliance With Applicable Pretreatment Requirements:
1. Compliance by existing sources covered by categorical pretreatment standards shall
be within three (3) years of the date the standard Is effective unless a shorter
compliance time is specified in the appropriate standard. The city shall establish a
final compliance deadline date for any existing user not covered by categorical
pretreatment standards or for any categorical user When the local limits for said user
are more restrictive than the federal categorical pretreatment standards.
2. New source and new users are required to comply with applicable pretreatment
standards within the shortest feasible time (not to exceed 90 days from the beginning
of discharge). New sources and new users shall install, have in operating condition,
and shall start up all pollution control equipment required to meet applicable
pretreatment standards before beginning to discharge.
3. Any wastewater discharge permit issued to a categorical user shall not contain a
compliance date beyond any deadline date established In EPA's categorical
pretreatment standards. Any other existing user or a categorical user that must comply
with a more stringent local limit which is in noncompliance with any local limits shall
be provided with a compliance schedule placed In an industrial wastewater permit to
ensure compliance within the shortest time feasible.
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J. Additional Pretreatment Measures:
1. Whenever deemed necessary, the superintendent may require users to restrict their
discharge during peak flow periods, designate that certain wastewater be discharged
only Into specific sewers, relocate and/or consolidate points of discharge, separate
sewage waste streams from industrial waste streams, andsuch other conditions as
may be necessary to protect the city of Hayden VWVCS and/or POlW and determine
--------the-usef's-eompliaAee-wlth-the-requirements..ot-thls..cbapt...,__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
2. A wastewater discharge permit may be issued solely for flow equalization.
3. Grease, oil and sand interceptors shall be provided when, in the opinion of the
superintendent, they are necessary for the proper handling of wastewater containing
excessive amounts of grease and oil, or sand; except that such interceptors shall not
be required for residential users. All interception units shall be of type and capacity
approved by the superintendent and shall be so located to be easily accessible for
cleaning and inspection. Such Interceptors shall be inspected, cleaned and repaired
regularly, as needed, by the user at his eXPense.
4. Users with the potential to discharge flammable substances may be required to install
and maintain an approved combustible gas detection meter.

K. Accidental Spill Prevention Plans: The superintendent may require any user to develop
and Implement an accidental spill prevention plan (ASPP) or slug control plan. Where
deemed necessary by the city, facilities to prevent accidental discharge or slug
discharges of pollutants shall be provided and maintained at the user's cost and
expense. An accidental spill prevention plan or slug control plan showing facilities and
operating procedures to provide this protection shall be submitted to the city for review
and approval before Implementation. The city shall determine which user is required to
develop a plan and require said plan to be submitted within ninety (90) days after
notification by the city. Each user shall implement its ASPP as submitted or as modified
after such plan has been reviewed and approved by the city. Review and approval of
such plans and operating procedures by the city shall not relieve the user from the
responsibility to modify its facility as necessary to meet the requirements of this chapter.

1. Any user required to develop and implement an accidental spill prevention plan shall
submit a plan which addresses, at a minimum, the following:
a. Description of discharge practices, Including nonroutine batch discharges;
b. Description of stored chemicals;
c. Procedures for immediately notifying the city and P01W of any accidental or slug
discharge. Such notification must also be given for any discharge which would
violate any of the standards in subsections A through D of this section; and
d. Procedures to prevent adverse impact from any accidental or slug discharge. Such
procedures include, but are not limited to.Inspection and maintenance of storage
areas, handling and transfer of materials, loading and unloading operations, control
10/11/2012 10:46AM
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of plant site runoff, worker training, building of containment structures or equipment.
measures for containing toxic organic chemicals (including solvents}. and/or
measures and equipment for emergency response.
2. Users shall notify the city and HARSB wastewater treatment plant immediately after
the occurrence of a slug or accidental discharge of substances regulated by this
chapter. The notification shall include location of discharge, date and time thereof,
_ _ _type of waste, concentration and volume, and corrective actions. Any affected user
shall be liable for any expense, loss or damage to ffiecityofl,aycle11-wwcs-amror--·-- --------·
POTW, in addition to the amount of any fines imposed on the city and HARSB on
account thereof under state or federal law.
3. Within five (5) days following an accidental discharge, the user shall submit to the
superintendent a detailed written report describing the cause of the discharge and the
measures to be taken by the user to prevent similar future occurrences. Such
notification shall not relieve the user of any expense, loss, damage or other liability
which may be incurred as a result of damage to the city of Hayden \/INI/CS and/or
POTW, fish kills, or any other damage to persons or property, nor shall such
notification relieve the user of any fines, civil penalties or other liability which may be
imposed by this chapter or other applicable law.
4. Signs shall be permanently posted in conspicuous places on the user's premises
advising employees whom to call in the event of a slug or accidental discharge.
Employers shall instruct all employees who may cause or discover such a discharge
with respect to emergency notification procedures,

L. Septic Tank Wastes: The dumping of untreated septic tank wastes into the city of Hayden
WWCS and/or POTW is strictly prohibited. The city may by special agreement consider
accepting treated septic tank wastes. (Ord. 276, 11-10-1998)

8-3-5: WASTEWATER DISCHARGE PERMIT REQUIREMENTS:
No significant industrial user shall discharge wastewater Into the city of Hayden WWCS
and/or POTW without first obtaining a wastewater discharge permit from the
superintendent. Any violation of the terms and conditions of a wastewater discharge permit
shall be deemed a violation of this chapter and subjects the wastewater discharge permittee
to the sanctions set forth in this chapter. Obtaining a wastewater discharge permit does not
relieve a permittee of Its obligation to comply with all federal and state pretreatment
standards or requirements or with any other requirements of federal, state and local law.
The superintendent may require other users, including liquid waste haulers, to obtain
wastewater discharge permits (as necessary) to carry out the purposes of this chapter.

A. Existing SIU: Any SIU that was discharging wastewater into the city of Hayden WWCS
10/11/2012 10:46 AM
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and/or POlW prior to the effective date hereof and that wishes to continue such
discharges in the future shall, within sixty (60) days after notification by the
superintendent submit a permit application to the city In accordance with subsection D of
this section and shall not cause or allow discharges to the city of Hayden INWCS and/or
POlW to continue after one hundred eighty (180) days of the effective date hereof,
except in accordance with a wastewater discharge permit issued by the superintendent.

- -

-------------------------------

B. New Source And New User: At least ninety (90) days prior to the anticipated start-up, any
new source, which Is a source that becomes a user subsequent to the promulgation of
an applicable categorical pretreatment standard, and any new user considered by the
city to flt the definition of SIU, shall apply for a wastewater discharge permit and will be
required to submit to the city at least the information listed in subsections D1 through D5
of this section. A new source or new user cannot discharge without first receiving a
wastewater discharge permit from the city. New sources and new users shall also be
required to include in their application Information on the method of pretreatment they
intend to use to meet applicable pretreatment standards. New sources and new users
shall give estimates of the information requested In subsections 01 through D5 of this
section.

C. Extrajurisdictional Users: Any existing user who is located beyond the city jurisdiction and
who is required to obtain a wastewater discharge permit shall submit a wastewater
discharge permit application as outlined In subsection A of this section. New source and
new users who are located beyond the·city jurisdiction and who are required to obtain a
wastewater discharge permit shall comply with subsection B of this section.

D. Application Contents: All users required to obtain a wastewater discharge permit must
submit, at a minimum, the following information. The superintendent shall approve a
form to be used as a permit application. Categorical users submitting the following
information shall have complied with 40 CFR section 403.12(b).
1. Identifying Information: The user shall submit the name and address of the facility
including the name of the operator and owners;
2. Permits: The user shall submit a 11st of all environmental control permits held by or for
the facility;
3. Description Of Operations: The user shall submit a brief description of the nature,
average rate of production, and standard industrial classification of the operation
carried out by such industrial user, including a 11st of all raw materials and chemicals
used or stored at the facility which are, or could accidentally or intentionally be, 'discharged to the city of Hayden WWCS and/or POTW; number and type of
employees; hours ofoperation; each product produced by type, amount, process or
processes, and rate of production; type and amount of raw materials processed
(average and maximum per day) and the time and duration of discharges. This
description should also include a schematic process diagram which indicates points of
10/11/2012 10:46 AM
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discharge to the city of Hayden WNCS and/or POTW from the regulated or
manufacturing processes. Disclosure of site plans, floor plans, mechanical and
plumbing plans and details to show all sewers, sewer connections, Inspection
manholes, sampling chambers and appurtenances by size, location and elevation.
4. Flow Measurement:

----··-···--a.-CategodcaLUser:..Ibe_user shall submit information showing the measured average
daily and maximum daily flow, in gallons per day, to the city of Hayden VI/WC-S"'t=ro=mc:--------each of the following:
(1) Regulated or manufacturing process streams; and
(2) Other streams as necessary to allow use of the cotnbined waste stream formula
of 40 CFR section 403.6(e).
b. Noncategorical User: The user shall submit Information showing the measured
average daily and maximum daily flow, in gallons per day, to the city of Hayden
WWCS from each of the following:
(1) Total process flow, wastewater treatment plant flow, total plant flow or individual
manufacturing process flow as required by the superintendent.
The superintendent may allow for verifiable estimates of these flows where
justified by cost or feasibility considerations.
5. Measurements Of Pollutants:
a. Categorical User:
(1) The .user shall identify the applicable pretreatment standards for each regulated
or manufacturing process.
(2} In addition, the user shall submit the results of sampling and analysis identifying
the nature and concentration (or mass where required by the categorical
pretreatment standard or as required by the city) of regulated pollutants
(including standards contained In subsections 8-3-4A through D of this chapter,
as appropriate) in the discharge from each regulated or manufacturing process.
Both daily maximum and average concentration (or mass, where required) shall
be reported. The sample shall be representative of dally operations and shall
conform to sampling and analytical procedures outlined in section 8-3-7 of this
chapter.
(3) The user shall take a minimum of one representative sample to compile that data
necessary to comply with the requirements ofthls section.
(4) Where an alternate concentration or mass limit has been calculated in
accordance with 40 CFR section 403.S(e) for a categorical user covered by a
categorical pretreatment standard, this adjusted limit along with supporting data
shall be submitted as part of the application.
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b. Noncategorical User:
{1) The user shall identify the applicable pretreatment standards for its wastewater
discharge.

--- -

-

(2) In addition, the user shall submit the results of sampling and analysis identifying
the nature and concentration in the discharge (or mass where required by the
- - - -eity)-8f.Fegylated-pollutants.-coAtained-in.subsectionsJ3;3-4A thro.~uqg,-,.,b.....D-.o...,f'-'thLUi,._s_ _ _ __
chapter, as appropriate. Both dally maximum and average concentration (or mass,
where required) shall be reported. The sample shall be representative of daily
operations and shall conform to sampling and analytical procedures outlined in
section 8-3-7 of this chapter.
(3) The user shall take a minimum of one representative sample to compile that data
necessary to comply with the requirements of this section.
(4) Where the superintendent developed alternate concentration or mass limits
because of dilution, this adjusted limit along with supporting data shall be
submitted as pan of the application.
6. Certification: The user shall submit a statement, reviewed by an authorized
representative of the user and certified by a qualified professional as outlined in
subsection E of this section, indicating whether the applicable pretreatment standards
are being met on a consistent basis, and, if not, whether additional operation and
maintenance (O&M) and/or additional pretreatment is required for the user to meet the
applicable pretreatment standards and requirements.
7. Compliance Schedule: If additional pretreatment and/or O&M will be·required to meet
the applicable pretreatment standards, the user shall submit the shortest schedule by
which the user will provide such additional pretreatment and/or O&M. The user's
schedule shall conform with the requirements of subsection 8-3-6C of this chapter.
The completion date in this schedule shall not be later than the compliance date
established pursuant to subsection 8--3-41 of this chapter.
a. Where the user's categorical pretreatment standard has been modified by a
removal allowance (40 CFR section 403.7), the combined waste stream formula (40
CFR section 403.6(e)), and/or a fundamentally different factors variance (40 CFR
section 403.13) at the time the user submits the report required by subsection D of
this section, the information required by subsections 06 andD7 of this section shall
pertain to the modified limits.
b. If the categorical pretreatment standard is modified by a removal allowance (40
CFR section 403.7), the combined waste stream formula (40 CFR section 403.6(e)),
and/or a fundamentally different factors variance (40 CFR section 403.13) after the
user submits the information required by subsections 06 and 07 of this section,
then a report containing modified information shall be submitted by the user within
sixty (60) days after the new limit is approved.
8. The user shall submit any other information as may be deemed necessary by the

superintendent to evaluate the wastewater discharge permit application.
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Incomplete or Inaccurate applications will not be processed and will be returned to
the user for revision.

E. Signatory And Certification Requirement: All wastewater discharge permit applications
and user reports must be signed by an authorized representative of the user and contain
·-- --------.-tlle-foUowJng_certifjcation..statement_ __._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
I certify undBr penalty of law that this document and all attachments were prepared
under my direction or supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the infonnation submitted. Based on my
inquiry of the person or persons who manage the system, or those persons directly
responsible for gathering the lnfonnatlon, the lnfonnation submitted is to the best of my
knowledge and belief, true, accurate and complete. I am aware that there are significant
penalties tor submitting false information, including the possibility of fine and
Imprisonment for knowing violations.
·

F. Wastewater Discharge Permit Decisions: The superintendent will evaluate the data
furnished by the user and may require additional information. Within thirty (30) days of
receipt of a complete wastewater discharge permit application, the superintendent will
determine whether or not to Issue a wastewater discharge permit. Upon a determination
to Issue, the permit shall be issued within thirty (30) days of full evaluation and
acceptance of the data furnished. The superintendent may deny any application for a
wastewater discharge permit.

G. Wastewater Discharge Permit Contents: Wastewater discharge permits shall include
such conditions as are reasonably deemed necessary by the superintendent to prevent
pass through or interference, protect the quality of the water body receiving the
treatment plant's effluent, protect worker health and safety, facilitate sludge
management and disposal, and protect against damage to the city of Hayden WWCS
and/or POTV\I.

1. Wastewater discharge permits must contain the following conditions:
a. A statement that Indicates wastewater discharge permit duration, which in no event
shall exceed five (5) years;
b. A statement that the wastewater discharge permit Is nontransferable without prior
notification to and approval from the city, and provisions for furnishing the new

owner or operator with a copy of the existing wastewater discharge permit;
c. Applicable pretreatment standards and requirements, including any special state
requirements;
d. Self-monitoring, sampling, reporting, notification, submittal of technical reports,
compliance schedules and record keeping requirements. These requirements shall
10/11/2012 I0:46 AM
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include an identification of pollutants to be monitored, sampling location, sampling
frequency and sample type based on federal, state and local law; and
e. Requirement for immediate notification to the city and HARSB where self-monitoring
results indicate noncompliance;
f. Requirement to report a bypass or upset of a pretreatment facUlty;

.

----------~---------------------------9. Requirement for the SIU who reports noncompliance to repeat the sampling and
analysis and submit results to the city and HARSB within thirty (30) days after
becoming aware of the violation;

h. A statement of applicable cMI, criminal and administrative penalties for violation of
pretreatment standards and requirements. and any applicable compliance
schedule.
2. Wastewater discharge permits may contain, but need not be limited to, the following
conditions:
a. Limits on the average and/or maximum rate of discharge, time of discharge and/or
requirements for flow regulation and equalization;
b. Requirements for the installation of pretreatment technology, pollution control or
construction of appropriate containment deVices, designed to reduce, eliminate or
prevent the introduction of pollutants Into the treatment works;
c. Requirements for the development and implementation of split control plans or
other special conditions including management practices necessary to adequately
prevent accidental, unanticipated or routine discharges;
d. Development and Implementation of waste minimization plans to reduce the amount
of pollutants discharged to the city of HaydenWWCS and/or P01W;
e. The unit charge or schedule of user charges and fees for the management of the
wastewater discharged to the city of Hayden WWCS and/or P01W;
f. Requirements for installation and maintenance of inspection and sampling facilities
and equipment;

g. A statement that compliance with the wastewater discharge permit does not relieve
the permittee of responsibility for compliance with all applicable federal and state
pretreatment standards, including those which become effective during the term of
the wastewater discharge permit;
h. Any special agreements the superintendent chooses to continue or develop
between the city and user;

i. Other conditions as deemed appropriate by the superintendent to ensure
compliance with this chapter, and state and federal laws, rules and regulations.

10111no12 10:46 AM

37 of61

~·~~h~ldg v City .Of Hayden

Docket No. 41316-2013

166 of 843

Page 59 o'f'8'3.

htq,://sterlingcodilicrs.com/codcbook/prinh1ow.php

Sterlinl,I Codifiers, Inc.

H. Wastewater Discharge Permit Appeals: Any person, including the user, may petition the
city to reconsider the terms of a wastewater discharge permit within ninety (90) days of
Its issuance.

1. Failure to submit a timely petition for review shall be deemed to be a waiver of the
administrative appeal.

.b J.n.ll~.J~e.titlon, the appealing party must indicate the wastewater discharge permit
provisions objected to, the reasons for this objection, and the alternative condition, if
any, It seeks to place in the wastewater discharge permit.
3. The effectiveness of the wastewater discharge permit shall not be stayed pending the
appeal.
4. If the city fails to act within ninety (90) days, a request for reconsideration shall be
deemed to be denied. Decisions not to reconsider a wastewater discharge permit, not
to issue a wastewater discharge permit, or not to modify a wastewater discharge
permit, shall be considered final administrative actions for purposes of judicial review.
5. Aggrieved parties seeking judicial review of the final administrative wastewater
discharge permit decision must do so by filing a complaint with the first judicial district,
state of Jdaho.

I. Duration Of Permit: Wastewater discharge permits shall be issued for a specified time
period, not to exceed five (5) years. A wastewater discharge permit may be Issued for a
period less than five (5) years, at the discretion of the superintendent. Each wastewater
discharge permit will indicate a specific dateupon which it will expire.

J. Modification Of Permit: The superintendent may modify the wastewater discharge permit
for good cause Including, but not limited to, the following:

1. To incorporate any new or revised federal, state or local pretreatment standards or
requirements;
2. To address significant alterations or additions to the user's operation, processes or
wastewater volume or character since the time of wastewater discharge permit
issuance;
3. A change in the city of Hayden WWCS and/or POTW that requires either a temporary
or permanent reduction or elimination of the authorized discharge;
4. Information indicating that the permitted discharge poses a threat to the city, HARSB's
POTW, HARSB personnel, or the receiving waters;
5. Violation of any terms or conditions of the wastewater discharge permit;
6, Misrepresentations or failure to fully disclose all relevant facts in the wastewater
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discharge permit application or in any required report;
7. Revision of or a grant of variance from categorical pretreatment standards pursuant to
40 CFR section 403.13;
8. To correct typographical or other errors in the wastewater discharge permit; or
----------

-- 9.-T0-refleclatransfer..oltheJacili{¥_Q.ll!lo.emhm. and/or operation to a new own_er_/o_._p__e--ra""'to'-r._______

K. Transfer Of Permit:

1. Wastewater discharge permits may be reassigned or transferred to a new owner
and/or operator only If the permlttee gives at least ninety (90) days' advance notice to
the superintendent and the superintendent approves the wastewater discharge permit
transfer. The notice to the superintendent must include a written certification by the
new owner and/or operator which:
a. States that the new owner and/or operator has no immediate intent to change the
facility's operations and processes;
b. Identifies the specific date on which the transfer is to occur; and
c. Acknowledges full responsibility for complying with the existing wastewater
discharge permit.
2. Failure to provide advance notice of a transfer renders the wastewater discharge
permit voidable as of the date of facility transfer. Provided that the above occurs and
that there were no significant changes to the manufacturing operation or wastewater
discharge, the new owner will be considered an existing user and be covered by the
existing limits and requirements in the previous owner's permit.

L. Revocation Of Permit:
1. Wastewater discharge permits may be revoked for, but not limited to, the following
reasons:
a. Failure to notify the city of significant changes to the wastewater prior to the
changed discharge;
b. Failure to provide prior notification to the city of changed conditions;
c. Misrepresentation or failure to fully disclose all relevant facts in the wastewater
discharge permit application;
d. Falsifying self-monitoring reports;
e. Tampering with monitoring equipment;
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f. Refusing to allow the city timely access to the facility premises and records;

g. Failure to meet discharge limitations;
h. Failure to pay fines;
i. Failure to pay sewer charges;
j. Failure to meet compliance sch-eau es;

k. Failure to complete a wastewater survey or the wastewater discharge permit
application;
I. Failure to provide advance notice of the transfer of a permitted facility; or

m. If the city has to invoke Its emergency provision as cited in subsection 8-3-11G of
this chapter.
n. Violation of any pretreatment standard or requirement, or any terms of the
wastewater discharge permit or this chapter.
2. Wastewater discharge permits shall be voidable upon cessation of operations or
transfer of business ownership. All wastewater discharge permits issued to a particular
user are void upon the issuance of a new wastewater discharge permit to that user.

M. Relssuance Of Permit: A user who Is required to have awastewater discharge permit
shall apply for wastewater discharge permit relssuance by submitting a complete
wastewater discharge permit application, in accordance with subsection 8-3-50 of this
chapter, a minimum of one hundred twenty (120) days prior to the expiration of the
user's existing wastewater discharge permit. A user whose existing wastewater discharge
permit has expired and who has submitted its reapplication in the time period specified
herein shall be deemed to have an effective wastewater discharge permit until the city
issues or denies the new wastewater discharge permit. A user whose existing
wastewater discharge permit has expired and who failed to submit its reapplication in the
time period specified herein will be deemed to be discharging without a wastewater
discharge permH. (Ord. 276, 11-10-1998)

8-3-6: REPORTING REQUIREMENTS:

A. Final Compliance Report (lnftial Compliance Report):
1. Within ninety (90) days following the date for final compliance of an existing significant
industrial user with applicable pretreatment standards and requirements set forth in
this chapter, In federal categorical standards, or In a wastewater discharge permit, or,
in the case of a new source or a new user considered by the city to fit the definition of
10/11/2012 10:46 AM
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SIU, within ninety (90) days following commencement of the Introduction of
wastewater Into the city of Hayden WWCS and/or POlW, the affected user shall
submit to the city a report containing the Information outlined in subsections 8-3-504
through 8-3-506 of this chapter.

--

-

2. For users subject to equivalent mass or concentration limits established by the city in
accordance wlh procedures established in 40 CFR section 403.6(c), this report shall
-contain a reasonable measur-e ef-ffie-u-seJ:!s..loog-temt-p~on..~alLot1W-11her-------users subject to categorical pretreatment standards expressed in terms of allowable
pollutant discharge per unit of production (or other measure of operation), this report
shall include the user's actual production during the appropriate sampling period.

B. Periodic Compliance Report:
1. Any user that Is required to have an Industrial waste discharge permit and performs
self-monitoring shall submit to the city during the months of June and December,
unless required on other dates or more frequently by the city, a report indicating the
nature of the effluent CNer the previous reporting period. The frequency of monitoring
shall be as prescribed within the Industrial waste diseharge permit. At a minimum,
users shall sample their discharge at least twice per year.
2. The report shall Include a record of the concentrations (and mass if specified In the
wastewater discharge permit) of the pollutants listed in the wastewater discharge
permit that wererneasured and a record of all flow measurements (average and
maximum) taken at the designated sampling locations and shall also include any
additional Information required by this chapter or the wastewater discharge permit.
Production data shall be reported if required by the wastewater discharge permit. Both
daHy maximum and average concentration (or mass, where required) shall be
reported. Ifa user sampled and analyzed more frequentlY than what was required by
the city or by this chapter, using methodologies in 40 CFR part 136, It must submit all
results of sampling and analysis of the discharge during the reporting period.
3. My user subject to equivalent mass or concentration llmlts established by the city or
by unit production limits specified in the applicable categorical standards, shall report
production data as outlined in subsection 8-3-W of this chapter.
4. If the city calculated limits to factor out dilution flows or nonregulated flows, the user
wlll be responsible for providing flows from the regulated process flows, dilution flows
and nonregulated flows.
5. Flows shall be reported on the basis of actual measurement; provided, hoWever, that
the city may accept reports of average and maximum flows estimated by verifiable
techniques If the city determines that an actual measurement is not feasible.
6. Discharges sampled shall be representative of the user's daUy operations and
samples shall be taken in accordance with the requirements specified in section 8-3-7
of this chapter.
7. The city may require reporting by users that are not required to have an industrial
10/11/2012 10:46 AM
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wastewater discharge permit if information or data Is needed to establish a sewer
charge, determine the treatability of the effluent or determine any other factor which is
related to the operation and maintenance of the sewer system.
8. The city may require self-monitoring by the user or, if requested by the user, may
agree to perform the periodic compliance monitoring needed to prepare the periodic
compliance report required under this section. If the city agrees to perform such
- -periodic-compliance-mortil&Fing,lt-may-ehaf§e-tlle--usei:-foi:-such..monltoring,b.ase,..____________
upon the costs Incurred by the city for the sampling and analyses. Any such charges
shall be added to the normal sewer charge and shall be payable as part of the sewer
bills. The city is under no obligation to perform periodic compliance monitoring for a
user.

C. Compliance Schedules For Meeting Applicable Pretreatment Standards:
1. The schedule shall contain increments of progress in the form of dates for the
commencement and completion of major events leading to the construction and
operation of additional pretreatment required for the user to meet the
appllcablepretreatment standards (e.g., hiring an engineer, completing preliminary
plans, completing final plans, executing contract for major components, commencing
construction, completing construction, etc.).
2. No increment referred to in subsection C1 of this section shall exceed nine (9)
months.
3. Not later than fourteen (14) days following each date in the schedule and the final
date for compliance, the user shall submit a progress report to the city including, at a
minimum, whether or not it complied with the increment of progress to be met on such
date and, if not, the date on which it expects to comply with this increment of
progress, the reason for delay, and the steps being taken by the user to return the
construction to the schedule established. In no event shall more than nine (9) months
elapse between such progress reports.

D. Notification Of Significant Production Changes: Any user operating under a wastewater
discharge permit incorporating equivalent mass or concentration limits shall notify the
city within two (2) business days after the user has a reasonable basis to know that the
production level will significantly change Within the next calendar month. Any user not
providing a notice of such anticipated change will be required to comply with the existing
limits contained in its wastewater discharge permit.

E. Hazardous Waste Notification:
1. Any user that is discharging more than fifteen (15) kilograms of hazardous wastes as
defined in 40 CFR section 261 Olsted or characteristic wastes) in a calendar month or
any facility discharging any amount of acutely hazardous wastes as specified in 40
10/11/2012 10:46 AM
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CFR sections 261.30(d) and 261.33(e) ls required to provide a one time notification in
writing to the city, to the EPA region 10 office of waste and chemicals management
director, and to the state of Idaho division of enVironmental quality. Any existing user
exempt from this notification shall comply with the requirements contained herein
within thirty (30) days of becoming aware of a discharge of fifteen (15) kilograms of
hazardous wastes In a calendar month or any discharge of acutely hazardous wastes
to the city sewer system. Such notification shall include:
a. The name of the hazardous waste as set forth in 40 CFR part 261;
b. The EPA hazardous waste number; and
c. The type of discharge (continuous, batch or other).
2. If an Industrial user discharges more than one hundred (100) kilograms of such waste
per calendar per month to the sewer system, the notification shall also contain the
following Information to the extent it-is known or readily available to the Industrial user:
a. An identification of the hazardous constHuents contained in the wastes;
b. An estimation of the mass and concentration of such constituents in the waste
streams discharged during that calendar month; and
c. An estimation of the mass of constituents In the waste streams expected to be
discharged during the following twelve (12) months.
3. These notification requirements do not apply to pollutants already reported under the
self-monitoring requirements.
4. Whenever the EPA publishes final rules identifying additional hazardous wastes or
new characteristics of hazardous waste, a user shall notify the city of the discharge of
such a substance within ninety (90) days of the effective date of such regulations.
5. In the case of any notification made under this subsection, an industrial user shall
certify that it has a program in place to reduce the volume and toxicity of hazardous
wastes generated to the degree it has determined to be economically practical.

F. Notice Of Potential Problems, Including Accidental Spills, Slug Loads: Any user shall
notify the city Immediately of all discharges that could cause problems to the city of
Hayden WWCS and/or POTW, including any slug loads, as defined in section 8-3-3 of
this chapter. The notification shall include the concentration and volume and corrective
action. Steps being taken to reduce any adverse impact should also be noted during the
notification. Any user who discharges a slug load of pollutants shall be liable for any
expense, loss or damage to the cHy of Hayden WWCS and/or POTW, in addition to the
amount of any fines imposed on the city under state or federal law.

G. Noncompliance Reporting: If sampling performed by a user indicates a violation, the user
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shall notify the city and HARSB within twenty four (24) hours of becoming aware of the
violation. The user shall also repeat the sampling within five (5) days and submit the
results of the repeat analysis to the city within thirty (30) days after becoming aware of
the violation; except, the user is not required to resample if:
1. The city performs sampling at the user at a frequency of at least once per month; or

-------·-_ - -

-2,.-ll1e-Gity-peffo1:ms...sampUng...altbe..uset.b.etweeCLtb.eJlme...whenlhe..us.er..p_ed!:mm_ltl,..___ _ _ _ _ __
initial sampling and the time when the user receives the results of this sampling.

H. Notification Of Changed Discharge: All users shall promptly notify the city in advance of
any substantial change In the volume or character of pollutants in their discharge,
lncludingsignlficant manufacturing process changes, pretreatment modifications and/or
the listed or characteristic hazardous wastes for which the user has submitted inltlal
notification under 40 CFR section 403.12(p).

I. Reports From Unpermitted Users: All users not required to obtain a wastewater discharge
permit shall provide appropriate reports to the city as the superintendent may require.

J. Record Keeping: Users subject to the reporting requirements of this chapter shall retain
and make available for inspection and copying all records of information obtained
pursuant to any monitoring activities required by this chapter and any additional records
of Information obtained pursuant to monitoring activities undertaken by the user
independent of such requirements. Records shall Include the date, exact place, method,
and time of sampling and the name of the person taking the samples; the dates
analyses were performed; who performed the analyses; the analytical techniques or
methods used; and the results of such analyses. These records shall remain available
for a period of at least three (3) years. This period shall be automatically extended for
the duration of any litigation concerning the user, city of Hayden WWCS and/or POTW,
or where the user has been specifically notified of a longer retention period by the
superintendent. (Ord. 276, 11-10-1998)

8-3-7: SAMPLING AND ANALYTICAL REQUIREMENTS:

A. Sampling Requirements For Users:
1. A minimum of four (4) grab samples must be used for pH, cyanide, total phenols, oil
and grease, sulfide and volatile organics. The superintendent will determine on a
case-by-case basis whether the user will be able to composite the Individual grab
samples. For all other pollutants, twenty four (24) hour composite samples must be
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obtained through flow-proportional composite sampling techniques where feasible.
The city may waive flow-proportional composite sampling for any user that
demonstrates that flow-proportional composite sampling is infeasible. In such cases,
samples may be obtained through time-proportional composite sampling techniques
or through a minimum of four (4) grab samples where the user demonstrates that this
will provide a representative sample of the effluent being discharged.
·-·--2:-Sampies sl 1all be takerrimmecHately-downstream-ffem-pretfeatmeRt...fasllitieSr-lf:-sut:.,-.~- - - - - - - - exist, immediately downstream from the regulated or manufacturing process, if no
pretreatment exists, or at a location determined by the city and specified in the user's
wastewater discharge permit. For categorical users, if other wastewaters are mixed
with the regulated wastewater prior to pretreatment, the user shall measure the flows
and concentrations necessary to allow use of the combined waste stream formula of
40 CFR section 403.6(e) in order to evaluatecompliance with the applicable categorical
pretreatment standards. For other SIUs, for which the city has adjusted its local limits
to factor out dilution flows, the user shall measure the flows and concentrations
necessary to evaluate compliance with the adjusted pretreatment standards.
3. All sample results shall indicate the time, date and place of sampling, and methods of
analysis, and shall certify that the waste stream sampled is representative of normal
work cycles and expected pollutant discharges from the user. If a user sampled and
analyzed more frequently than what was required in its wastewater discharge permit,
using methodologies in 40 CFR part 136, it must submit all results of sampling and
analysis of the discharge as part of Its self-monitoring report.

B. Analytical Requirements: All pollutant analyses, including sampling techniques, shall be
performed in accordance with the techniques prescribed in 40 CFR part 136, unless
otherwise specified in an applicable categorical pretreatment standard. If 40 CFR part
136 does not contain sampling or analytical techniques for the pollutant in question,
sampling and analyses must be performed in accordance with procedures approved by
the EPA.

C. City Monitoring Of User's wastewater: The city will follow the same procedures as

outlined in subsections Band C of this section. (Ord. 276, 11-10-1998)

8-3-8: COMPLIANCE MONITORING:

A. Inspection And Sampllng: The city shall have the right to enter the facilities of any user to
ascertain whether the purpose of this chapter, and any wastewater discharge permit or
order issued hereunder, is being met and whether the user is complying with all
requirements thereof. Users shall allow the superintendent ready access to all parts of
the premises for the purposes of Inspection, sampling, records examination and copying,
10/11/2012 10:46 AM
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and the performance of any additional duties.
1. Where a user has security measures in force which require proper identification and
clearance before entry into its premises, the user shall make necessary arrangements
with Its security guards so that, upon presentation of suitable Identification, the
superintendent will be permitted to enter without delay tor the purposes of performing
specific responsibilities.
2. The superintendent shall have the right to set up on the user's property, or require
installation of, such devices as are necessary to conduct sampling and/or metering of
the user's operations.
3. Any temporary or permanent obstruction to safe and easy access to the facility to be
inspected and/or sampled shall be promptlyremoved by the user at the written or
verbal request of the superintendent and shall not be replaced. The costs of clearing
such access shall be borne by the user.
4. Unreasonable delays in allowing the superintendent access to the user's premises
shall be a violation of this chapter.

B. Monitoring Facilities:
1. Each user shall provide and operate at its own expense a monitoring facility to allow
Inspection, sampling and flow measurements of each sewer discharge to the city.
Each monitoring facility shall be situated on the user's premises, except, where such a
location would be Impractical or cause undue hardship on the user, the city may
concur with the facility being constructed in the public street or sidewalk area,
providing that the facility Is located so that It will not be obstructed by landscaping or
parked vehicles. The superintendent, whenever applicable, may require the
construction and maintenance of sampling facilities at other locations (for example, at
the end of a manufacturing line or a wastewater treatment system).
2. There shall be ample room in or near such sampling facility to allow accurate
sampling and preparation of samples for analysis. The facility, including the sampling
and measuring equipment, shall be maintained at all times In a safe and proper
operating condition at the expense of the user.
3. The superintendent may require the user to Install monitoring equipment as
necessary. All monitoring facilities shall be constructed and maintained in accordance
with all applicable local construction standards and specifications.
4. All devices used to measure wastewater flow and quality shall be calibrated to ensure
their accuracy.

C. Search Warrants: If the superintendent has been refused access to a building, structure
or property, or any part thereof, and is able to demonstrate probable cause to believe
that there may be a violation of this chapter, or that there is a need to inspect as part of a
I0/11/2012 I0:46AM
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routine inspection program of the city designed to verify compliance with this chapter or
any wastewater discharge permit or order issued hereunder, or to protect the overall
public health, safety and welfare of the community, then the superintendent shall seek
issuance of a search and/or seizure warrant from the Kootenai County district court.
Such warrant shall be served at reasonable hours by the superintendent in the company
of a uniformed police officer of Kootenai County.

D. Vandalism: No person shall wilfully or negligently break, damage, destroy, uncover,
deface, tamper with, or prevent access to any structure, appurtenance or equipment, or
other part of the city of Hayden WWCS and/or PO,W. Any person found in violation of
this requirement shall be subject to the sanctions set out in this chapter. (Ord. 276,
11-10-1998)

8-3-9: CONFIDENTIAL INFORMATION:
Information and data on a user obtained from reports, surveys, wastewater discharge permit
applications, wastewater discharge permits and monitoring programs, and from the city
inspection and sampling activities shall be available to the public without restriction, unless
the user specifically requests and Is able to demonstrate to the satisfaction of the city that
the release of such Information would divulge information, processes or methods of
production entitled to protection as trade secrets under-applicable state law. When
requested and demonstrated by the user·fumishing a report that such information should
be held confidential, the portions of a report which might disclose trade secrets or secret
processes shall not be made available for inspection by the public but shall be made
available immediately upon request to governmental agencies for uses related to the
NPDES program or pretreatment program and In enforcement proceedings involving the
person furnishing the report. Wastewater constituents and characteristics and other
~effluent data" as defined by 40 CFR section 2.302 will not be recognized as confidential
information and will be available to the public without restriction. (Ord. 276, 11-10-1998)

8-3-10: PUBLICATION OF USERS IN SIGNIFICANT NONCOMPLIANCE:
The city shall publish annually, in the largest dally newspaper published in the municipality
where the POTW is located, a list of the users which, during the previous twelve (12)
months, were In significant noncompliance with applicable pretreatment standards and
requirements. The term "significant noncompliance" shall mean:

A. "Chronic violations of wastewater discharge limits", defined here as those in which sixty
six percent (66%) or more of wastewater measurements taken during a six (6) month
10/11/2012 10:46 AM

47 of6I

EXHIBITB
North Idaho Bldg v City Of Hayden

Docket No. 41316-2013

Page69~3

http://stcrlingcodilicrs.com/codcbook/printnow.php

Sterling Codiliors, lne.

period exceed the daUy maximum limit or average limit for the same pollutant parameter
by any amount;

B. ''Technlcal review criteria (TRC) violations", defined here as those in which thirty three
percent (33%) or more of wastewater measurements taken for each pollutant parameter
during a six (6) month period equals or exceeds the product of the daily maximum limit
-- - - ---onh1rnwerageilmltmaftiptied-by1he-applieaale-er-ltefia.:.f4-A-k>i:-80D.--:tSS,-fats,-0ils..an-------grease, and 1.2 for all other pollutants except pH);

C. Any other discharge violation that the city believes has caused, alone or in combination
with other discharges, interference or pass through (including endangering the health of
city personnel or the general public);

D. Any discharge of pollutants that has caused imminent endangerment to the public or to
the environment, or has resultedin the city's exercise of its emergency authority to halt or
prevent such a discharge;

E. Failure to meet, within ninety (90) days of the scheduled date, a compliance schedule
mllestone contained in a wastewater discharge permit or enforcement order for starting
construction, completing construction or attaining final compliance;

F. Failure to provide within thirty {30) days after the due date, any required reports,
including base line monitoring reports, reports on compliance with categorical
pretreatment standard deadlines, periodic self-monitoring reports, and reports on
compliance with compliance schedules;

G. Failure to accurately report noncompliance; or

H. MY other violation which the city determines will adversely affect the operation or
implementation of the local pretreatment program. (Ord. 276, 11-10-1998)

8-3-11: ADMINISTRATIVE ENFORCEMENT REMEDIES:

IO/l 1/20 I2 I0:46 AM
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A Notification Of Violation: When the superintendent finds that a user has violated (or
continues to violate) any provision of this chapter, a wastewater ~ischarge permit or order
issued hereunder, or any other pretreatment standard or requirement, the
superintendent may serve upon that user a written notice of violation Via certified letter.
Within ten (10) days of the receipt of this notice, an explanation of the violation and a
plan for the satisfactory correction and prevention thereof, to include specific required
actions, shall be submitted by the user to the superintendent. Submission of this plan in
--------,Ao--way..relleves..tbe.JJSeL.O · bi it for an violations occurring before or after receipt of
the notice of violation. Nothing In this subsection shall limit t e au or
e city-to~---------~
take any action, including emergency actions or any other enforcement action, without
first issuing a notice of violation.

B. Consent Orders: The superintendent may enter into consent orders, assurances of
voluntary compliance, or other similar documents establishing an agreement with any
user responsible for noncompliance. Such documents will include specific action to be
taken by the user to correct the noncompliance within a time period specified by the
document. Such documents shall have the same force and effect as the administrative
orders issued pursuant to subsections D and E of this section and shall be judicially
enforceable. Use of a consent order shall not be a bar against, or prerequisite for, taking
any other action against the user.

C. Show Cause Hearing: The superintendent may order Via a certified letter a user which
has violated or continues to Violate, any provision of this chapter, a wastewater discharge
permit or order Issued hereunder, or any other pretreatmentstandard or requirement, to
appear before the superintendent and show cause why the proposed enforcement
action should not be taken. Notice shall be served on the user specifying the time and
place for the meeting, the proposed enforcement action, the reasons for such action,
and a request that the user show cause why the proposed enforcement action should
not be taken. The notice of the meeting shall be served personally or by registered or
certified mall (return receipt requested) at least fourteen (14) days prior to the hearing.
Such notice may be served on any authorized representative of the user. A show cause
hearing shall not be a bar against, or prerequisite for, taking any other action against the
user.

D. Compliance Orders: When the superintendent finds that a user has violated or continues
to violate any provision of this chapter, a wastewater discharge permH or order issued
hereunder, or any other pretreatment standard or requirement, the superintendent may
issue an order to the user responsible for the discharge directing that the user come into
compliance within a time specified in the order. If the user does not come into
compliance within the time specified in the order, sewer service may be discontinued
unless adequate treatment facilities, devices, or other related appurtenances are
installed and praperly operated. Compliance orders may also contain other requirements
to address the noncompliance, including addltlonal self-monitoring, and management
practices designed to minimize the amount of pollutants discharged to the sewer.
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Issuance of a compliance order shall not be a bar against, or a prerequisite for, taking
any other action against the user.

E. Cease And Desist Orders:
1. When the superintendent finds that a user has violated (or continues to violate) any
-·--· ----prov1sionfflllinihapter,1nrastewater-diseh-arge-permit-or-Gmel'.-issuedJlereun.d.er,-0.___ _ _ _ _ _ __
any other pretreatment standard or requirement, or that the user's past violations are
likely to recur, the superintendent may issue an order to the user directing it to cease
and desist all such violations and directing the user to:
a. Immediately comply with all requirements; and
b. Take such appropriate remedial or preventive action as may be needed to properly
address a continuing or threatened violation, including halting operations and/or
terminating the discharge.
2. Issuance of a cease and desist order shall not be a bar against, or a prerequisite for,
taking any other action against the user.

F. Administrative Fines:
1. When the superintendent finds that a user has violated or continues to violate any
provision of this chapter, a wastewater discharge permit or order issued hereunder, or
any otherpretreatment standard or requirement, the superintendent may fine such
user in an amount not to exceed one thousand dollars ($1,000.00). Such fines shall
be assessed on a per violation, per day basis. In the case of monthly or other
long-term average discharge limits, fines shall be assessed for each day during the
period of violation.
2. Unpaid charges, fines and penalties shall, after thirty (30) calendar days, be assessed
an additional penalty of one percent (1%) of the unpaid balance, and interest shall
accrue thereafter as provided by Idaho Code section 26-22-104, and amendments. A
lien against the user's property will be sought for unpaid charges, fines and penalties.
3. Users desiring to dispute such fines must file a written request for the superintendent
to reconsider the fine along with full payment of the fine amount within thirty (30) days
of being notified of the fine. Where a request has merit, the superintendent shall
convene a hearing on the matter within twenty (20) days of receiving the request from
the user. In the event the user's appeal is successful, the payment, together with any
interest accruing thereto, shall be returned to the user. The city may add the costs of
preparing administrative enforcement actions, such as notices and orders, to the fine.
4. Issuance of an administrative fine shall not be a bar against, or a prerequisite for,
taking any other action against the user.
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G. Emergency Suspensions:
1. The superintendent may immediately suspend a user's discharge (after informal
notice to the user) whenever such suspension Is necessary to stop an actual or
threatened discharge which reasonably appears to present or cause an Imminent or
substantial endangerment to the health or welfare of persons. The superintendent
may also Immediately suspend a user's discharge (after notice and opportunity to
-= --.te§p.or,id.)Jb.a.Uhreatens to interfere with the operation of the city of Hayden WWCS
and/or POTW, or which presents or may present an endangerment t o t l ' l l e ~ - - - - - - - - - - - environment.
a. Any user notified of a suspension of its discharge shall immediately stop or
eliminate Its contribution. In the event of a user's failure to Immediately comply
voluntarily with the suspension order, the superintendent shall take such steps as
deemed necessary, including immediate severance of the sewer connection, to
prevent or minimize damage to the city of Hayden WWCS and/or POTW, Its
receiving stream, or endangerment to any Individuals. The superintendent shall
allow the user to recommence its discharge when the user has demonstrated to the
satisfaction of the HARSB that the period of endangerment has passed, unless the
termination proceedings in subsection H of this section are initiated against the user.
b. A user that is responsible, In whole or in part, for anydlscharge presenting Imminent
endangerment shall submit a detailed written statement, describing the causes of
the harmful contribution and the measures taken to prevent any future occurrence,
to the superintendent prior to the date of any show cause or termination hearing
under subsections C and H of this section.
2. Nothing in this subsection shall be Interpreted as requiring a hearing prior to any
emergency suspension under this section.

H. Termination Of Discharge (Nonemergency):
1. In addition to the provisions in subsection 8-3-5L of this chapter, any user that violates
the following conditions is subject to discharge termination:
a. Violation of wastewater discharge permH conditions:
b. Failure to accurately report the wastewater constituents and characteristics of Its
discharge;
c. Failure to report significant changes in operations or wastewater volume,
constituents and characteristics prior to discharge:
d. Refusal of reasonable access to the user's premises for the purpose of inspection,
monitoring or sampling; or
e. Violation of the pretreatment standards in section 8-3-4 of this chapter.
2. such user will be notified of the proposed termination of Its discharge and be offered
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an opportunity to show cause under subsection C of this section why the proposed
action should not be taken. Exercise of this option by the city shall not be a bar to, or
a prerequisite for, taking any other action against the user. (Ord. 276, 11-10..1998)

8-3-12: JUDICIAL ENFORCEMENT REMEDIES:

A Injunctive Relief: When the superintendent finds that a user has violated (or continues to
violate) any provision of this chapter, a wastewater discharge permit, or order issued
hereunder, or any other pretreatment standard or requirement, the superintendent may
petition the first judicial district court, state of Idaho, through the city attorney, for the
issuance of a temporary or permanent injuncUon, as appropriate, which restrains or
compels the specific performance of the wastewater discharge permit, order, or other
requirement Imposed by this chapter on activities of the user. The city may also seek
such other action as Is appropriate for legal and/or equitable relief, lncludilg a
requirement for the user to conduct environmental remediation. A petition for Injunctive
relief shall not be a bar against, or a prerequisite for, taking any other action against
auser.

B. CMI -Penalties:
1. A user which has violated or continues to violate any provision of this chapter, a
wastewater discharge permit, or order issued hereunder, or any other pretreatment
standard or requirement shall be liable to the city for a maximum civil penalty of the
maximum allowed under state law but not less than one thousand dollars ($1,000.00)
per violation, per day. In the case of a monthly or other long-term average discharge
limit, penalties shall accrue for each day during the period of the violation.
2. The superintendent may recover reasonable attorney fees, court costs, and other •
expenses associated with enforcement activities, including sampling and monitoring
expenses, and the cost of any actual damages Incurred by the city.
3. In determining the amount of civil liability, the court shall take into account all relevant
circumstances, Including, but not limited to, the extent of harm caused by the
violation, the magnitude and duration, any economic benefit gained through the user's
violation, corrective actions by the user, the compliance history of the user, and any
other factor as Justice requires.
4. FUing a suit for civil penalties shall not be a bar against, or a prerequisfte for, taking
any other action against a user.

C. Criminal Prosecution:
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1. A user which has wilfully or negligently violated any provision of th is chapter, a
wastewater discharge permit, or order issued hereunder, or any other pretreatment
standard or requirement shall, upon conviction, be guilty of a misdemeanor,
punishable by a fine of not more than the maximum fine allowed under state law per
violation, per day.

2. A user which has wilfully or negligently introduced any substance into the POlW
which causes personal Injury or property damage shall, up~on conviction, be guilty of a
misdemeanor.
3. A user which knowingly made any false statements, representations or certifications In
any application, record, report, plan or other documentation ffled, or required to be
maintained, pursuant to this chapter, wastewater discharge permit, or order issued
hereunder, or who falsified, tampered with, or knowingly rendered inaccurate any
monitoring device or methOd required under this chapter shall, upon conviction, be
guilty of a misdemeanor.

0. Remedies Nonexoluslve: The provisions in section& B-S.10 through 8-3-13 of this chapter
are not excluelve remedies. The city reserves the right to take any, all, or any
combination of these actions agailst a noncompllant user. The city reserves therfght to
take other action against any user when the circumstances warrant. Further, the city is
empowered to take more than one enforcement action against any noncompliant user.
These actions may betaken concurrently. (Ord. 276, 11-10-1998)

8-3-13: SUPPLEMENTAL ENFORCEMENT ACTION:

A. Performance Bonds: The superintendent may decline to Issue or reisSue a wastewater

discharge pennlt to any user which has failed to comply with any provision of this
chapter, a previous wastewater discharge permit or order Issued hereunder, or any other
pretreatment standard or requirement unless such user first files a satisfactory bond,
payable to the city, In a sum not to exceed a value determined by the superintendent to
be necessary to achieve consistent compliance.

B. Liability Insurance: The superintendent may decline to issue or reissue a wastewater
discharge permit to any user which has faled to comply with any provision of this
chapter, a previous wastewater discharge permit or order Issued hereunder, or any other
pretreatment standard or requirement, unless the user ffrlt submits proof that It has
obtained financial assurances sufficient to restore or repair damage to the city of Hayden
WWCS or POlW caused by Its discharge.
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C. Water Supply Severance: Whenever a user has violated or continues to violate any
provision of this chapter, a wastewater discharge permit or order issued hereunder, or
any other pretreatment standard or requirement, water service to the user may be
severed. Service will only recommence, at the user's expense, after It has satisfactorily
demonstrated its ability to comply.

- -o:··contraerorttstlrrg:-ttsers-whichilave-not-achleved-eempliaAGe-With-applisabl-----------Pretreatment standards and requirements are not eligible to receive a contractual award
for the sale of goods or services to the city, Existing contracts for the sale of goods or
services to the city held by a user found to be in significant noncompliance with
pretreatment standards or requirements may be terminated at the discretion of the city,
(Ord. 276, 11-10-1998)

8-3-14: AFFIRMATIVE DEFENSES TO DISCHARGE VIOLATIONS:

A. Upset:

1. For the purposes of this section, "upset" means an exceptional incident in which there

is unintentional and temporary noncompliance with applicable pretreatment standards
because of factors beyond the reasonable control of the user. An upset does not
Include noncompliance to the extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of preventive maintenance, or
careless or improper operation.

2. An upset shall constitute an affirmative defense to an action brought for
noncompliance with appficable pretreatment standards If the requirements of
subsection A3 of this section are met.
3. A user who wishes to establish the affirmative defense of upset shall demonstrate,
through properly signed contemporaneous operating logs, or other relevant evidence,
that:
a. An upset occurred and the user can identify the cause of the upset;
b. The facility was at the time being operated in a prudent and workmanlike manner
and in compliance with applicable operation and maintenance procedures; and
c. The user has submitted the following information to the city of Hayden WWCS or
P01W and treatment plant operator within twenty four (24) hours of becoming
aware of the upset. If this information is provided orally, a written submission must
be provided within five (5) days:
(1) A description of the indirect discharge and cause of noncompliance;
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(2) The period of noncompliance, including exact dates and times or, if not
corrected, the anticipated time the noncompliance is expected to continue; and
(3) Steps being taken and/or planned to reduce, eliminate and prevent recurrence

of the noncompliance.

4. In any enforcement proceeding, the user seeking to establish the occurrence of an
upset shall have the burden of proof.
5. Users will have the opportunity for a judicial determination on any claim of upset only
in an enforcement action brought for noncompliance with applicable pretreatment
standards.
6. Users shall control production of all discharges to the extent necessary to maintain
compliance with applicable pretreatment standards upon reduction, loss or failure of
its treatment facility until the facility Is restored or an alternative method of treatment is
provided. This requirement applies in the situation where, among other things, the
primary source of power of the treatment facility is reduced, lost or fails.

B. Prohibited Discharge Standards: A user shall have an affirmative defense to an
enforcement action brought against It for noncompliance with the prohibitions In
subsections 8-3-4A1 and 8-3-4A2c through f:t{).g of this chapter if it can prove that it did
not know, or have reason to know, that Its discharge, alone or In conjunction with
discharges from other sources, would cause pass through or interference and that
either: 1) a local limit exists for each pollutant discharged and the user was in
compliance with each limit directly prior to, and during, thepass through or interference;
or 2) no local limit exists, but the discharge did not change substantially in nature or
constituents from the user's prior discharge when the city was regularly in compliance
with Its NPOES permit and, in the case of interference, was in compliance with
applicable sludge use or disposal requirements.

C. Bypass:

1. For the purposes of this section:
a. "Bypass" means the intentional diversion of waste streams from any portion of a
user's treatment facility.
b. "Severe property damage" means substantial physical damage to property, damage
to the treatment facilities which causes them to become inoperable, or substantial
and permanent loss of natural resources which can reasonably be expected to
occur in the absence of a bypass. Severe property damage does not mean
economic loss caused by delays In production.
2. A user may allow any bypass to occur which does not cause applicable pretreatment
standards or requirements to be violated, but only if It also is for essential
maintenance to assure efficient operation. These bypasses are not subject to the
10/11/2012 10:46 AM
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provision of subsections C3 and C4 of this section.
3. Notice Of Bypass:

a. If a user knows in advance of the need for a bypass, Hshall submit prior notice to
the city of Hayden and HARSB at least ten (10) days before the date of the bypass,
If possible.
-

-··-b.,.--A-user--shall-&l:lbmit-oral-notlce-to..thacit¥-ofl:18)lden..a..-xDd.._·._.HL>1~L.>ls
...a<-ot..,._,.a,,_,_n_···, - : - - - - - - - - - unanticipated bypass that exceeds applicable pretreatment standards within twenty
four (24) hours from the time it becomes aware of the bypass. A wrHten submission
shall also be provided within five {5) days of the time the user becomes aware of the
bypass. The written submission shall contain a description of the bypass and Hs
cause; the duration of the bypass, including exact dates and times, and, if the
bypass has not been corrected, the anticipated time it is expected to continue; and
steps taken or planned to reduce, eliminate and prevent recurrence of the bypass.
The city may waive the written report on a case-by-case basis, if the oral report has
been received within twenty four (24) hours.
4. Bypass Conditions:
a. Bypass is prohibited, and the city may take an enforcement action against a user for
a bypass, unless:
(1) Bypass was unavoidable to prevent loss of life, personal injury or severe
property damage;
(2) There were no feasible alternatives to the bypass, such as the use of auxiliary
treatment facilities, retention of untreated wastes, or maintenance during normal
periods of equipment downtime. This condition is not satisfied if adequate backup
equipment should have been installed In the exercise of reasonable engineering
judgment to prevent a bypass which occurred during normal periods of
equipment downtime or preventive maintenance; and
(3) The user submitted notices as required under subsection C3 of this section.
b. The city may approve an anticipated bypass, after considering its adverse effects, if
the city determines that It will meet the three (3) conditions listed In subsection C4a
of this section. (Ord. 276, 11-10-1998)

8-3-15: PRETREATMENT CHARGES AND FEES:
The city may adopt reasonable fees for reimbursement of costs of setting up and operating
the city's pretreatment program which may Include:
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A. Fees for wastewater discharge permit applications, including the cost of proceaalng such
applications;

8. Fees for monitoring, Inspection and surveillance procedures, including the cost of
collection and analyzing a user's discharge, and reviewing monitoring reports submitted
by users;

C. Fees for reviewing and responding to accidental discharge procedures and construction;

D. Fees for filing appeals;

E. Fees charged by HARSB to the city for costs related to the pretreatment program; and

F. Other fees as the city may deem necessary to carry out the requirements contained
herein. These fees relate &Olely to the matters CO\l8red by this chapter and are separate
from all other fees, fines and penalties chargeable by the city. (Ord. 276, 11-10-1998)

Chapter4
LATECOMER COST ALLOCATION
8-4-1: PURPOSE:
The purpose and Intent of this chapter Is to provide a fair and equitable way tor property
developers which benefit from Improvements installed by one developer to share in the
costs of those Improvements. This chapter is not Intended to provide for payment of
latecomer cost allocation when the extension of streets, utilities, or surface facilities occurs
as an orderly continuation of community development patterns. It is intended to address the
equity of public or private costs borne as a consequence of extending service or access Into
areas not previoUsly served or fOr which oversizing has been provided by prior acts of
private developers or by public projects funded pursuant to local improvement district
statutes or otherwise. Authorization for a latecomer coat allocations is at the sole discretion
of the city of Hayden. (Ord. 324, 7-9-2002)
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8-4-2: APPLICABILITY:
Any property owner that uses private funds to construct public sewer systems, street
improvements and other city Infrastructure in the city for the purpose of serving the area in
which the real property of such owner is located and adjacent property may apply to the city
to establish a latecomer agreement in order to recover a pro rata share of the costs from
subsequent developers that will benefit from such construction. To be eligible, the public
improvements must comply with all city ordinances and rules and regulatioo--s-p-ertalnln·g-1:..---------the design and construction of sewer systems, street improvements and other public
infrastructure and the developer makes application for latecomer cost allocation no later
than ninety (90) days after acceptance of the infrastructure by the city. For the purposes of
this chapter, "developer" shall mean a property owner that either submits a preliminary plat
to subdivide owner's property or applies for a building permit for a commercial building on
the property. (Ord. 324, 7-9-2002)

8-4-3: LATECOMER COST ALLOCATION ESTABLISHED:
Latecomer cost allocation is hereby created and established. Latecomer cost allocation is
additional to the connection and capacity charges which each new developer is obligated to
pay prior to connecting to the city's sewer system or developing adjacent to city street right
of way. Latecomer cost allooatiOns are based upon the cost of constructing and extending
sewer collection lines, constructing street extensions or similar street Improvements,
installing traffic signals and related channelization, constructing surface water handling
facilities and otherwise Installing additional features to the systems which will enable service
to be provided to new users who would benefit from the Improvements, but have not shared
in the cost of construction either by virtue of providing new capacity of extending service or
facilities into areas not previously served. (Ord. 324, 7·9-2002)

8-4-4: APPLICATION REQUIREMENT:

A. Application Form:
1. The application must be on forms prescribed by the city engineer and must be
accompanied by a nonrefundable application fee to be set by resolution.
2. The applicant shall include a certified statement by a state of Idaho licensed
professional engineer containing an itemization of the total projected cost of the
system which may Include the design plans.
3. The application shall include the total area and frontage of property currently paying
or sharing the costs of construction.
IO/f 1/2012 10:46 AM
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4. The application shall include the total area and frontage of property physically and
feasibly capable of being served by the system.

B. Processing Of Application:
-

1. Upon receipt of the applicant's statement of costs, the application will be reviewed by
-th§t--clt.y-eogineef:cand-a..r.ep.ort...wilLbe..~atd.Jor the city council setting forth:
a. The fair pro rata share of the cost for each property which might tap into the
system, determined on an acre, front footage, or other equitable basis:
b. A recommendation whether the application meets the criteria of this section and
whether the application ought to be accepted.
2. A copy of the latecomer cost allocation analysis shall be provided to the private party
who paid for the installation of the specific facilities which are the subject of the
analysis, no later than seven (7) days prior to the city council meeting atwhich the
analysis will be considered. Such party may be heard at said meeting.
3. If the city councH accepts the application, the cost allocations shall be set by
resolution. Eaeh resolution establishing a latecomer cost allocation shall establish the
cost allocations to be charged and the manner of the calculation of the cost
allocatlons, the physical area subject to payment of the latecomer cost allocations, the
disposition of the proceeds from such cost allocations, and the duration of such
charges. The duration shall not exceed five (5) years from the date of the resolution,
subject to subsequent action by the city council in the final year of the initial period,
extending the Initial duration by not more than five (5) years.
4. After the system is completed the applicant must present to the city engineer a final
statement detailing the actual project costs, including application fees, design,
construction, and inspection fees. In addition, the applicant must submit "as built"
plans showing the system and the service area.
5. If both the "as buRt" plans and the final statement of costs are consistent with the
improvement contemplated, the city may then enter into a latecomer agreement
consistent with the terms of this section.
6. If the final statement exceeds or is inconsistent with the projected cost, or if the as
built plans significantly differ from the original design, the applicant must meet with
the city engineer to explain and justify the reason for the increased cost or different
design.
7. A further report from the city engineer with a new recommendation to the council must
be submitted prior to the council approving a latecomer agreement. The city council
may approve, reject or modify the latecomer agreement and amend the resolution
setting the cost allocations, based upon the new recommendation.
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C. Post Approval: After approval of the application by the city council and prior to any
latecomer cost allocation agreement being drafted, the applicant shall provide to the city
engineer the names and addresses of the owners of the property determined to be
within the possible service area. (Ord. 324, 7-~-2002)

8-4-5: T-ERMS-OF---t.ME-AGREEM.ENI:---~

- - - - - - - ~-

- - - - - - - - - - - - - -- - - - - - - -

The latecomer agreement shall contain at least the following:

A. The name and address of each property owner in the benefited area which shall be

subject to latecomer cost allocations.

B. The pro rata share approved for each benefited property.

C. The agreement will provide that the developer of thefacilities waives and releases the city
from all claims arising from the establishment, administration and enforcement of the
latecomer agreement.

D. The agreement will provide that the beneficiary of this agreement must, in writing, certify
annually in January of the name(s) and address(es) of the beneficiary. The city is not
responsible for locating any person who may be entitled to benefits under any
agree~ent. Failure to receive the annual certification required under this subsection,
gives the city cause to refuse to make payment under the agreement and money
received may become the sole and exclusive property of the city. (Ord. 324, 7-9-2002)

8-4-6: OWNERSHIP OF SYSTEM:
Consent to a latecomer agreement does not grant any beneficiary ownership in the
improvements. (Ord. 324, 7-9-2002)

8-4-7: RESTRICTIONS ON CONNECTION:
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A. No new development shall connect into the system which is the subject of a latecomer
agreement without prior payment, or assurance of payment, to the applicant, herein
referred to as ''beneficiary", of the latecomer allocation cost, unless the city engineer
determines a connection to the system to be in the best interest of the public health,
safety and welfare.

-- ----&.-PaymeF1t-ef-the-latee0mer-c8St-allocations.shall..be-a..pr.erequisltatrus.s.uance~o
....[__..a.___ _ __
building permit for construction of a new commercial building or the expansion of a
benefited existing commercial building by more than twenty five percent (25%).

C. Entering into a latecomer agreement shall not subject the city to any liability for an
unauthorized tap. (Ord. 324, 7-9-2002)

8-4-8: COST ALLOCATIONS COLLECTED:
The latecomers cost allocations authorized by this chapter shall be paid by benefited parties
prior to recordation of new subdivisions or the issuance of a building permit for a commercial
structure. (Ord. 324, 7-9-2002)

8-4-9: VIOLATIONS:
Officers of the city are authorized to undertake civU legal action to compel compliance with
this chapter and/or to withhold permits for failure to comply. Failure of the developer to
comply with the terms of a latecomer allocation agreement shall result in the termination of
the agreement and the enforcement of any of the terms of this chapter relating to the
collection of latecomerallocation costs. (Ord. 324, 7-9-2002)

8-4-10: ADMINISTRATIVE OFFICIALS ENABLED:
The mayor, city administrator, treasurer, and city attorney are hereby authorized to take
such actions as may be necessary, including developing contracts with those who have
initially paid for the Installation of street, drainage, traffic management and utility system
improvements, to carry out the provisions of any resolution of the city council establishing
latecomer cost allocations. (Ord. 324, 7-9-2002)
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